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judicialHillsborough-northern district
No. 96-327

Tracey Gregory Deyetteand

v.

Liberty CompanyMutual Insurance

31,December 1997

(CharlesP.C.,Meade & Loring, of Portsmouth A. Meade on the
orally),brief and for plaintiffs.the

Ouellette, P.A.,Dibble and of DoverHallisey, Tanguay, (Stephen
Dibble on orally),J. the brief and for the defendant.

BROCK, LibertyC.J. Mutual Company,Insurance the defendant
below,in declaratorythe action from an ofjudgment appeals order

J.).(Smukler,the CourtSuperior plaintiffs, TraceyThe and Gre-
gory Deyette, petitionedhad the trial court to determine the extent

insured,of injuredunderinsured motorist benefits available to the
Tracey Deyette. On appeal, arguesthe defendant that the trial court

inerred it from benefit to theprohibiting reducing payments
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from the tortfeasor motoristtheythe amount receivedplaintiffs by
costs.attorney’s fees and We reverse.payit torequiringand

MaCartyfacts. Matthewfollowingfound theThe trial court
(tortfeasor) Traceyinjuredan automobile accident thatcaused

Tracey Deyettearbitrators determined thatpanelA ofDeyette.
$125,000ofin the amount andbodily injury damagessuffered
in the amountdamagessuffered loss of consortiumGregory Deyette

$25,000,$5,000. maximumpaidtortfeasor’s insurer theof The
claim toplaintiffsunder his The submitted a thepolicy.amount

remaining damages. Tracey Deyette’s policy withdefendant for the
incoverageunderinsured motorist theprovidesthe defendant

$300,000$100,000 aper personamount of with limit for each
$75,000,paid Tracey Deyette the differenceaccident. The defendant

$100,000 and amountpolicy paid bybetween the limit the the
tortfeasor’s insurer.

forplaintiffs petition declaratory judgment allegingThe filed a
prohibited reducing payment bythat the is from its thedefendant

by plaintiffsamount the tortfeasor’s insurer and that the arepaid
trialattorney’sentitled to fees and costs. The court ruled that the

may payment bydefendant not reduce the benefit amount thethe
and,in this to 491:22-bpaid pursuanttortfeasor’s insurer case RSA

(1997), andattorney’s pursuing Traceyawarded fees costs incurred
claim.Deyette’s

arguesdefendant that the trial court erred inThe
concluding policy provision limiting liabilitythat the the defendant’s

(1993), in an isrulingcontravenes RSA 264:15 and that insurer
liable for the difference between the amount of the insured’s
damages coverage, greater,or the uninsured motorist whichever is

liability coverage.and look first at policythe tortfeasor’s We the
See,which as a oflanguage, interpret e.g.,we matter law. Concord

Mitchell, 903,229, 231,Gen. Mut. Ins. Co. v. 138 N.H. 637 A.2d 904
(1994). plain ordinary meaning policy’stake the and of the“[W]e

context,in policywords and we construe the terms of the as would
person positiona reasonable in the of the insured based on more

than a casual of as a v.reading policythe whole.” Brouillard
Co., 710, 712, 63,Prudential Ins. 141 N.H. 693 A.2d 66Prop. & Cas.

(1997) omitted).(quotation We will enforce a thatpolicy provision
company’s liability languagelimits the insurance when the ispolicy

717,clear and See id. at 693 A.2d at 68.unambiguous.
followingThe the clause:policy limitingincluded

respect damages byWith to caused an accident with an
. liability“underinsured motor vehicle” . . limit of[t]he
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by paid “bodilyshall be reduced all sums because of the
injury” by persons organizations mayor on behalf of or who

legally responsible.be

motorist insurance coverage typicallyUnderinsured includes this
WlDISS,See 3 A. UNINSURED ANDlanguage. UNDERINSURED

(2d 1997).41.7,§MOTORIST INSURANCE at 287 ed. Supp. We
policy clearly unambiguouslyconclude that the and allowslanguage

liability.the defendant to limit its
We next consider whether this is inconsistentlanguage with RSA

. . final legislature’s264:15. “This court. is the arbiter of the intent
in ofexpressedas the words the statute considered as a whole.”

omitted).Brouillard, 714,141 N.H. at 693 A.2d at 67 (quotation The
insurers to uninsured motoristrequires provide coveragestatute

264:15,1.liability byto the insured.equal coverage elected the RSA
purpose “protect [policyThe of RSA 264:15 is to againstholders]

by irresponsiblelosses caused automobile drivers with insufficient
coverage pay injuries.”insurance to for the Automobile[insured’s] U.S.

Wilkinson, 439, 443, 749,Ass­ oc. v. 132 N.H. 569 A.2d 751
(1989). An can “reasonably expect[] protectedinsured to be against
uninsured motorists to amount for which heup paid.” Vigneaultthe

(1978)Co., 75, 80, 910,v. Travelers Ins. 118 N.H. 382 A.2d 914
added).(emphasis Insurers underinsured motorist claimspaying

amounts frommay any payment by “any personoffset recovered or
for for whichorganization legally responsible bodily injurythe such

264:15,payment is made.” RSA IV.
The defendant that the trial court aargues erroneously applied

involvingline of cases tortfeasors and the ofmultiple rights
underinsured motorist carriers to offset benefits to thepayable

by paid by jointinsureds the amounts tortfeasors other than the
cases,underinsured motorist withbeginningtortfeasors. These
Co., 397,GrangeRaitt v. National Mutual Insurance 111 N.H. 285

(1971), prohibit settingA.2d 799 an insurer from off an insured’s
tortfeasors,by any jointamount than ancompensation paid by other

tortfeasor,motorist compensationuninsured unless the would ex­
See,ceed the actual Bonte v.damages. e.g.,insured’s American

(1992).532,Co., 528, 825,Global Ins. 136 N.H. 618 A.2d 827 These
cases as of unin­interpreted grantingRSA 264:15 “carriers

onlymotorist a ofcoverage right ‘subrogation’sured/underinsured
531,as to amounts recovered from the uninsured motorist.” Id. at

omitted) added).(quotation618 A.2d at 825 (emphasis

In involving only singlecases a underinsured motorist
tortfeasor, we have held that an insurer is liable on its uninsured
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the amount of [thebetweenfor the “differencepolicymotorist
lesser,is the and thewhichevercoverage,or thedamagesinsured’s]

79,at 382 A.2d118 N.H.coverage.” Vigneault,liabilitytort-feasor’s
motoristfrom an underinsuredan insuredRecovery by913.at

underpaymentto reducerightan insurer’striggerstortfeasor
hasinjuredthe insuredthoughevencoverage,motoristuninsured

532,Bonte, 618 A.2d at136 N.H. atfully compensated.not been Cf.
(insurer’s non-motorist tortfeasorsrights againstsubrogation827

full compensation).insured receivesonly aftertriggered

fromcoveragemotoristuninsuredplaintiffs purchasedThe
$100,000 plaintiffsTheper person.a limit ofdefendant withthe

who collided with themanythat other driveressentially guaranteed
$100,000, plaintiffsand the shouldcoverage ofhave minimumwould

anythat amount for claimonly upto toreasonably expect recover
WIDISS, supraSeeor underinsuredan uninsured motorist.against

is to41.7, that the defendant entitledAccordingly,§ 297. we holdat
$25,000, the amount$100,000 bypayment plaintiffto thereduce its

court erred into The trialpaid plaintiff.motorist thethe tortfeasor
ruling otherwise.

attorney’saward of fees and costsalso the trial court’sWe reverse
forpetitionnot on theirplaintiffs prevailedthe havebecause

RSA 491:22-b.declaratory judgment. See

Reversed.

All concurred.
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