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brief)(R.Reno, on and& of Concord James Steiner theOrr
Boston,Hutchins, Dittmar, (JosephMassachusetts C.Wheeler & of

brief,A. on and Mr. Tanskiand Robbins theMargaretTanski
fororally), plaintiff.the

brief)Hollis, on and{Jeffreyof Concord S. Cohen theSulloway &
Boston,Mintz, Cohn, Ferris, PC.,Levin, Glovsky and ofPopeo,

M. theRosemaryD. and Allen onMassachusetts Wilson{Paul
brief, for theorally),and Mr. Wilson defendant.

HORTON, GuarantyHampshireNew Insuranceplaintiff,J. The
(NHIGA), a the CourtSuperiordecision ofappealsAssociation

J.){Arnold, defendant, Pitcoto thesummary judgmentgranting
Frialator, (Pitco), forcross-motiondenyingInc. and NHIGA’s

the Hamp-The court Newsummary superior interpretedjudgment.
(1983Act, RSA ch. 404-BGuaranty Association seeshire Insurance

$300,0001997), Pitco asSupp. obligating pay& as NHIGA to
in a tortparties settlingfor Pitco’s to thirdpaymentreimbursement

insolvency Pitco’s insurer. reverse.liabilityaction after the of We
1984,Inundisputed, exceptfacts are as noted.followingThe

injuries course ofduringWilliam serious theLorkowski sustained
(Lender’s inemployment Bagel Bakery Bagel)his at Lender’s

accident, overBuffalo, the Lorkowski receivedFollowingNew York.
$300,000 ofin from workers’ insurerscompensationbenefits the

Pitcoequipment bythat manufacturedBagel. AllegingLender’s
accident, actionand his wife ancaused the Lorkowski commenced

approx-in York. Lorkowskis’ action soughtPitco New Theagainst
which therepresentedin million ofimately damages,million$15 $5

third-partyaalleged subsequentlywife’s losses. Pitco commenced
anyto forin order obtain contributionagainst Bagelaction Lender’s

in action. Seeagainst Pitco the Lorkowskis’liability established
1993)(N.Y.Industries, Ltd., 261,v. 611 N.E.2d 264ArmacGonzales
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(discussing torightdefendant manufacturer’s seek contribution
plaintiff’s employer despite general exclusivityfrom of workers’

compensation regime).
accident,At the time of Lorkowski’s had liabilityPiteo insurance

(Ideal).through policya with Ideal Mutual Insurance Company
action, however,theDuring pendency of the Lorkowskis’ Ideal was

As ofdeclared insolvent. a result Ideal’s becameinsolvency, NHIGA
obligated to paydefend and certain claims under policiesIdeal’s to

(1983provided 404-B:8,by chapterthe extent RSA 404-B. RSA ISee
1997). Accordingly,& Supp. NHIGA counsel for Piteo inprovided

againstthe Lorkowskis’ action NHIGA subsequentlyPiteo. in-
formed Piteo that it deny coveragewould to Piteo to the extent that
Lorkowski had compensationreceived workers’ benefits.

1992,In April $500,000.Piteo settled the Lorkowskis’ action for
Following request comments,Pitco’s for NHIGA’s NHIGA neither

objectednorconsented to the Atsettlement. theapproximately
same that Piteo Lorkowskis,time settled with the the Lorkowskis

areached settlement with BagelLender’s itsthrough workers’
compensation liabilityand insurance carriers. This settlement with

Bagel provided Lorkowskis,Lender’s for million to the the$1.2
benefits,continuation of workers’ compensation a byand waiver the

compensationworkers’ ofinsurers lien orany resultingoffset from
benefits,orpast future see generally §N.Y. Work. LawComp. 29

1993).(McKinney disputeNHIGA and Piteo the precise sequence of
settlements,these two as well as bythe role Piteo in theplayed

Lorkowskis’ withsettlement Bagel.Lender’s
1992,In October Piteo and Bagel agreedLender’s to release each

other from any and all claims fromarising Lorkowski’s accident.
Neither party paid anythe other money for the mutual releases.

In withaccordance its agreement,settlement Piteo paid the
$500,000Lorkowskis from its own funds. When Piteo sought

$300,000 from settlement,asNHIGA reimbursement for the
anyNHIGA obligationdenied and anyrefused to make payments to

Piteo. NHIGA then commenced this action aseeking declaration
that it was not toobligated reimburse Piteo for the settlement with
the Lorkowskis. Piteo filed a cross-petition for reimbursement of
$300,000, and both parties moved for summary judgment. The

courtsuperior granted motion,Pitco’s motion and denied NHIGA’s
(1)ruling that: the relevant “claim” under RSA 404-Bchapter was

Pitco’s claim against reimbursement,NHIGA for not the
(2)Lorkowskis’ underlying Piteo;tort action against Pitco’s claim

a 404-B:5, (3)constituted “covered claim” (1983);under RSA IV and
—Pitco’s claim” $300,000“covered obligated NHIGA to pay



576

claim,”for “each RSAstatutory liabilityNHIGA’s limit covered
1(a) 1997).404-B:8, (Supp.

in itsthat the court erredargues superiorOn NHIGAappeal,
claimsolelyRSA 404-B on Pitco’sanalysis chapter by focusingof

therebyand to consider the Lorkowskis’failingNHIGAagainst
Pitco, aby holdingand that Pitco hadunderlying againstaction

(1)$300,000 ofreceiptthe Lorkowskis’despite:“covered claim” for
benefits; (2)$300,000 thecompensationin assertedover workers’

to exhaust their rights againstPitco and the Lorkowskisfailure of
(3)insurers; waivers of theallegedlyand the ineffective liensolvent

fromrecoverythe Lorkowskis’compensationworkers’ insurers on
Pitcoobligation paythat had no toarguesPitco. NHIGA also it

voluntarilythe because Pitcopolicyunder the terms of Idealspecific
“legally obligatedthe Lorkowskis before Pitco becamesettled with
that, if is notFinally, alternativelyNHIGA contends itpay.”to

law on or thejudgmentto as a matter of based the statuteentitled
precludeissues of material fact exist whichpolicy, genuineIdeal

argumentsjudgment. regardingBecause we find NHIGA’ssummary
underlying claims and theirthe of the Lorkowskis’significance

notwedispositive,benefits needreceipt compensationof workers’
arguments.NHIGA’s otheraddress

rul­summary judgmentthe court’sreviewing superiorIn
lightin most to eachthe evidence the favorableings, we consider
and, ofas if no issuegenuinein its non-movantparty capacity

isexists, moving partyfact we determine whether eithermaterial
Tel.as a of law. See New Tel. &judgment Englandentitled to matter

(1996);449, 452, 913,Franklin, 916v. 141 N.H. 685 A.2dCityCo. of
(1983).491:8-a, of a to beinterpretationIII “The statute isRSA

471,Walker, 138 N.H.ultimately by this court.” Petitiondecided of
(1994).474, 1021,641 A.2d 1024

here, the Insurance Guar-HampshireThe at issue Newstatute
Act, ofin for the statedanty part purposewas enactedAssociation

underthe of covered claimspayment“a mechanism forproviding
and todelay paymentavoid excessive inpoliciescertain insurance to
of thepolicyholdersto claimants or becauseavoid financial loss

(1983); RSA 404-B:4of an insurer.” RSA 404-B:2 seeinsolvency
claim,”(1983). is of a “coveredconceptto the statute theCentral

which is defined as

of and is withina claim . . . which arises outunpaidnet
in limits of anapplicableand not excess of thecoverage

chapter byto anpolicy appliesinsurance which this issued
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insurer, if such insurer after the effective date of this
chapter is declared insolvent ....

404-B:5, claims,NHIGA is obligatedRSA IV to certain coveredpay
404-B:8, 1(a), and isRSA “deemed the insurer to the extent of its

onobligation the covered claims and to such extent shall allhave
duties, and of therights, obligations insolvent insurer as if the

1(b) (1983).insolvent,” 404-B:8,notinsurer had become RSA
itsDespite seemingly expansive the statutepurpose, places

First,several limitations on payment obligations.NHIGA’s
$300,000.exposure perNHIGA’s covered claim is at Seecapped RSA

1(a). Second,404-B:8, ofthe definition “covered claim” specifically
reinsurer, insurer,“any anyexcludes amount pool,due insurance or

association,underwriting subrogationas orrecoveries otherwise.”
404-B:5, Third,RSA IV the statute provides:

Any person having againsta claim anyan insurer under
provision in an policyinsurance other than a anpolicy of

claim,isinsolvent insurer which also a covered including
but provisionsnot limited to the of uninsured motorist

ofcoverage any policy, shall to firstrequiredbe exhaust his
right under policy. Anysuch amount on apayable covered
claim under this chapter shall be reduced theby amount of
any underrecovery such insurance policy.

(1983).404-B:12, IRSA

Our is virtuallystatute identical in both purpose and lan­
guage See,to instatutes numerous e.g.,other States. Ventulett v.

(Me. 1990).Ass’n, 1022,Maine Ins. Guar. 583 A.2d 1023 See
Insura,neeNote,generally CompanyInsurance Insolvencies and

AGuaranty Funds: Look at Nonduplication Recoverythe of
Clause, (1989).927,74 IOWAL. REV. 934 Confronted with disputes

theirconcerning guaranty association’s payment obligations, courts
in other jurisdictions have oncommented the ambiguities and
apparent statutes,ininconsistencies their see v.Cimini Nevada Ins.

Ass’n, (Nev.279, 1996);Guar. 915 P.2d 282 Int’l Coll. Serv. v. Vt.
(Vt.Ins., 978, 1988),& Cas.Prop. 555 A.2d 980 and on disparatethe

interpretations given similar statutory see v.language, Mosier
(Okla. 1994).Ins., 878,Oklahoma and Cas.Prop. 890 P.2d 880 RSA

404-B ischapter also “not a of lucidity.” Prop.model Aztec v. & Cas.
(N.M.Ass’n, 726, 1993).Ins. Guar. 853 P.2d 730 We toproceed

interpret the bystatute first on itsfocusing language, see v.Bohan
Ritzo, 210, 213, 597, (1996),141 N.H. 679 A.2d by considering600

Ashland,scheme,”of“the context overall statutorythe Appeal of
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(1996)710,336, 340, (quotationElec. 141 N.H. 682 A.2d 712Dept.,
omitted), to other States’lastly, by looking guidanceand for

statutes,of see Roberts v. General Motorsinterpretations similar
(1994).956,532, 537-38, 643Corp., N.H. A.2d 959138

in thethis case concerns whetherThe threshold issue
(1) claimthe refers to the insured’sapplicable “claim” under statute

(2)insurer, orto a with an insolventagainst pursuant policyNHIGA
whichparty givesa third the insuredbrought by againstto the claim

(3)NHIGA, or to both theagainstrise to insured’s claimthe
of third Asparty.claim and claim theunderlyinginsured’s the

noted, onlythat “claim” refers to' thesuperiorthe court concluded
interpretationthat hasagainst Althoughclaim NHIGA.insured’s

Assn.,v. Tennessee Ins. 608Maytag Corp.some see Guar.support,
(Ohio overruled,772, 600App.), juris,N.E.2d 775 motionCt.

(Ohio 1992), hold “claim” both theencompassesN.E.2d we that679
underlyingagainst party’sclaim NHIGA and the thirdinsured’s

in theinterpretation supportclaim the insured. Our findsagainst
of “claimants orrights obligationsreferences to the andstatute’s

404-B:2, insured,”of claimant or RSARSA “thepolicyholders,”
404-B:8, 1(a),IV(a), claimant,”404-B:5, of or RSA“policyholderthe

(1983).404-B:ll,claimant,” Iof RSA Seeand the “insured or
Carbide, 1216, 1220-22Ins. v. 585 A.2dConnecticut Guar. Union

(Conn. 1991); PennsylvaniaH.K. v. Ins. Guar.see also Porter Co.
(3d 1996).Ass’n, 137, A construction of the75 F.3d 141-42 Cir.

“policyholder”“claimant” with “insured” orequatedstatute that
fundamental “that all of the wordsprincipleswould contravene the

legislature isof a must effect and that thegivenstatute be
or words.”not to have used redundantpresumed superfluous

543,Serv., 540, A.2dDisposalMerrill v. 125 N.H. 484BayGreat
(1984).1101, 1103

toAccordingly, payment obligationsin order thedetermine
insuredinvolving againstin eases claims thethird-partyof NHIGA

insured, followingthe we thepaid by adoptwhich have been
actionunderlying broughtfirst examine thetwo-part analysis. We
and ofinsured the existence extentagainst the and determine

in that action.indemnifyto defend andobligationNHIGA’s
of thebybe the terms bothobligationNHIGA’s will measured

1(a),404-B:8,applicable policy.the insurance See RSAstatute and
(b). an to andobligationIf conclude that NHIGA had defendwe

insured, we proceedactionunderlying againstin the theindemnify
ofa the and extent NHIGA’sstep analyzeto second and existence

reimbursementrespect to the insured’spayment obligation with
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againIn the second we focus on theagainst step,claim NHIGA.
of both statute and insurance Thisprovisions policy.the the

to ensure that NHIGA’s atwo-step approach obligationseeks from
vary procedurenot based on theparticular byoccurrence will which
NHIGA, i.e., a claimagainst by injuredclaim is asserted thethe

by aparty following paymentversus a claim the insured its ofthird
injuredagainst by party.claim asserted it the third

case,one in thisProceeding stepto we conclude that NHIGA
indemnifyno orobligationhad to defend Pitco thefollowing

$300,000over inreceiptLorkowskis’ of workers’ compensation
404-B:12, I,Our flows from in conjunctionbenefits. conclusion RSA

1(a).404-B:8,RSAwith
404-B:12, I,to sentence ofPursuant the first RSA a “person

a anhaving anyclaim insurer in anagainst provisionunder
apolicy policyinsurance than of an isother insolvent insurer which

a shall requiredalso covered claim . . . be to exhaust first righthis
such courts thatpolicy.” injuredunder Several have held an party’s

to paymentsworkers’ is a “claim” anright compensation against
comparableinsurer under to firstprovisions the sentence of RSA

404-B:12, Ventulett, 1024; Mosier,I. See 583 A.2d at 890 atP.2d
879-80; Foods, (Or.Inc., 382, 1997).Bird v. Norpac 934 P.2d 387 But

Magic 849,see Alabama Ins. v. 547City Trucking,Guar. So. 2d 853
1989).(Ala. reason,These courts andessentially agree,we that

workers’ incompensation context,constitutes insurance this see
Ventulett, 1024; Bird, 387,583 A.2d at 934 P.2dat and that a forclaim
workers’ need notcompensation be a “covered claim” arising from

ofinsolvencythe an insurer in order trigger applicationto of the
Bird,statutory 387;provision, see 934 P.2d Oglesby Libertyat v.cf.

(Okla. 1992)Co., 834,Mut. Ins. 832 P.2d 843-44 (reasoning that
limiting requirementthe exhaustion to statutory covered claims

Furthermore,“would be counterproductive”). the conclusion that
404-B:12,1, to a party’sRSA applies right compensationto workers’

comportsbenefits objective:with the statute’s overall establishing
as Ventulett, 1023;NHIGA an lastinsurer “of resort.” 583 A.2d at

Bird, 934 P.2d at 386.
404-B:12, I,Under the second sentence of RSA “[a]ny amount

on apayable covered claim under this shall bechapter byreduced
of any recoverythe amount under insurance policy”[an] identified

in provision’sthe first In construing statutorysentence. similar
language, some courts heldhave that the dollar amounts recovered
by partya should guarantybe subtracted from the association’s

See, Mosier,statutory exposure.dollar limits of e.g., 890 P.2d at 880.
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courts, ofprovision’s “NonduplicationOther on the Recov-relying
should beheading, anyhave concluded that amounts recoveredery”

of total unrecoveredparty’ssubtracted from the amount the
guarantywith to thedamages, resulting figure comparedthe

See, Serv.,e.g.,dollar Int’l Coll. 555statutoryassociation’s limits.
inapproachA.2d at 980. of the former this case wouldApplication

becauseyield payment obligation,a conclusion that NHIGA had no
$300,000 compensationthe of workers’ benefits would reduce

$300,000, 404-B:8, 1(a), to zero.liabilityNHIGA’s limit of see RSA
contrast,in would sub-Application approach,of the latter entail

$300,000 from thetracting compensationthe of workers’ benefits
NHIGAdamages,amount of the Lorkowskis’ unrecovered with

$300,000.pay resulting figureto the lesser of the orobligated
404-B:12 that its isAlthough suggests purposethe title of RSA

recovery,to a we conclude that themerely prevent languagedouble
$300,000of us to subtract the of workers’provision requiresthe

$300,000 statutory cap.benefits from NHIGA’scompensation Cf.
208, 211,N.H.Properties,Lorette v. Peter-Sam Inv. 140 665 A.2d

(1995) (title341, is itsstatutory343 of section not conclusive of
Indeed, on claiminterpretation). payablethe “amount a covered

$300,000 404-B:8, 1(a);under this is to RSAchapter” pursuant
further, $300,000 by”this “amount must thepayable” “be reduced
$300,000 of to RSAcompensation payments, accordingworkers’
404-B:12, I.

that noAccordingly, obliga-we hold NHIGA had indemnification
against followingtion in the Lorkowskis’ action Piteo the

$300,000of inreceipt compensationLorkowskis’ over workers’
analysis, necessarilybenefits. Under our it follows thattwo-step

Piteopayment obligation arisingNHIGA had no to from Piteo’s
ofsettlement the Lorkowskis’ action.

case,this we are aware of Pitco’s assertions thatresolving.In
compensationLorkowski’s did not receive workers’ benefitswife

$500,000and that settlement with the Lorkowskis encom-Pitco’s
claims and his onpassed the of both Lorkowski wife. Based these

assertions, any statutory required byPiteo that offset RSAargues
404-B:12,1, apply portion“would not to that of the settlement which
was for Mrs. claims.” in context of thisdisagreeLorkowski’s We the

First, although disputecase. Piteo and NHIGA whether
benefits, thecompensationLorkowski’s wife received workers’

the insurers of Lender’sagreementLorkowskis’ settlement with
— directlyis That theBagel agreement partiesclear. between

— compensationinvolved states that benefits“past [were]worker’s
Plaintiffs, LORKOWSKI, and KIMpaid to the WILLIAM J. SR.
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OWEN, his wife.” We discern no serious argument contradicting
Second,this fact the trial court. and more Pitcoimportantly,before

$300,000 singlesubmitted its claim to NHIGA as a reimbursement
$500,000singleclaim for Pitco’s and unallocated settlement thewith

Lorkowskis, separatenot as reimbursement claims from distinct
settlements with Lorkowski and his wife.

conclusion,In we hold that the court insuperior grantingerred
to Pitco and tosummary judgment failing grant summary judgment

to NHIGA.

Reversed.

BROCK, J., JOHNSON, J., dissented;joined,C. with whom the
others concurred.

BROCK, C.J., dissenting: majorityAs the recognizes, the thresh­
old is whichdetermining applicableissue is the “claim” under the

majoritystatute. The concludes that “claim” encompasses both the
againstinsured’s claim New Hampshire GuarantyInsurance Asso­

(NHIGA)ciation and the third party’s underlying againstclaim the
I disagree.insured. I conclude that “claim” solelyrefers to Pitco’s

claim against arisingNHIGA from its policy with an insolvent
insurer, (Ideal),Ideal Mutual Insurance Company see Howell v.

(Mont.State, 568, 1994);868 P.2d 571-72 Maytag v. TennesseeCorp.
(OhioAssn., 772,Ins. Guar. 608 N.E.2d 775 App.), juris.Ct. motion

(Ohiooverruled, 1992),600 N.E.2d 679 and that NHIGA is forliable
defending Thus,Pitco against the Lorkowski’s claims. I respectfully
dissent.

The statute’s rightsreferences to the and obligations of “claim-
404-B:2,ants or policyholders,” RSA insured,”of “the claimant or

404-B:5, IV(a), claimant,”RSA of “policyholder 404-B:8,the or RSA
1(a), claimant,” RSA404-B:11,1and of the or (1983),“insured do not
compel the conclusion that the Lorkowskis are the relevant claim-
ants. The Lorkowskis’ action against Pitco arose from a workplace
injury by Therefore,caused an allegedly defective product. unlike

NHIGA,Pitco’s claim against the Lorkowskis’ action did not arise
out of a policy 404-B:5,with an insolvent insurer. RSA IV.Cf.

I agree with majoritythe that plainlythe statute contemplates
that “claimant” is different from “insured” or “policyholder,”

Serv., 540,Merrill v. Bay Disposal 543,Great 125 N.H. 484 A.2d
1101, (1984); however,1103 it does not follow that “claimant”
necessarily refers to a tort victim suing an of an“insured” insolvent

permitsinsurer. Insurance law personscertain who are neither
policyholdersinsureds nor to maintain a claim anunder insurance
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See,policy against e.g.,an insurer. 20B J. APPLEMAN & J.
practice (1980)Appleman, law §insurance and 11749

(discussing ability of payee payableunder loss clause to sue in own
name to recover a occurring propertyloss under a insurance policy).
Furthermore, my interpretation withcomports purposethe of RSA

404-B,chapter “avoiding] financial loss to claimants or policyhold-
ers because of of aninsolvencythe insurer.” RSA 404-B:2 (emphasis
added); see RSA 404-B:4.

NHIGA contends that it has no obligation payto Piteo as a result
benefits,of receiptLorkowski’s of workers’ compensation RSAcf.

404-B:12, (1983),I Lorkowski’s failure to exhaust his rights against
id.,the insurers of Bagel,Lender’s and the asserted liens ofcf.

Lender’s workers’Bagel’s compensation insurers on Lorkowski’s
Piteo, 404-B:5,recovery Myfrom RSA IV conclusion that thecf.

claim,relevant “claim” Pitco’sis reimbursement rather than the
action,Lorkowskis’ underlying resolves NHIGA’s contention.

404-B:12, I,on RSARelying arguesNHIGA also that Pitco’s
rights againstfailure to exhaust its Lender’s Bagel and Lender’s

inBagel’s liability partyinsurers Pitco’s third action precludes
reimbursement from I alreadyNHIGA. have concluded that Pitco’s
claim is the relevant claim and it is undisputed that Piteo had no
other available insurance to cover the Lorkowskis’ claim. Although

majority directlythe does not address Iargument,NHIGA’s would
hold rights 12, I,that the that must be exhausted under RSA 404-B:

any rights mayare Piteo have a solventagainst anyinsurer “under
id.,in anprovision insurance notpolicy,” any legal actions that Piteo

might have aagainst potential defendant who tohappens have
458,insurance. See Insurance Com’r v. &Prop. Corp.,Cas. 546 A.2d

(Md. 1988); Ass’n, 1224,463-64 v. GuarantySands Pa. Ins. 423 A.2d
1980).(Pa.1227-28 Super. Ct.

byThe testtwo-part adopted majority maythe be toapplicable
however, Iliability; disagreeNHIGA’s with the conclusion that the

majority step agreedreaches under one. NHIGA to defend Piteo.
fact,majority however,The thisdisregards and concludes that

NHIGA had no toobligation followingdefend Piteo the Lorkowskis’
Furthermore,receipt of workers’ compensation benefits. the statu­

tory by majoritysections relied theupon onlyaddress NHIGA’s
claims,liability arising dutyfrom not its to defend. See RSA

404-B:12,1, :8,1(a). NHIGA, Ideal,in lieu of should defend Pitco. Cf.
1981).Toto, (Mass.427,Ferrari v. 417 N.E.2d 429

majorityThe incorrectlyalso concludes that the Lorkowskis’
ofreceipt compensationworkers’ benefits in an amount greater than

404-B:8, 1(a),the statutory liability established in RSA vitiates
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toobligationNHIGA’s Pitco.indemnify properly pointsNHIGA out
withpolicythat Pitco’s Ideal that would onprovided “payIdeal

of allbehalf sums which shall become legally[Pitco] [Pitco]
added.)obligated to Inpay damages.” (Emphasisas an analogous

involving policycase similar insurance welanguage, stated that
refusinginsurer to“[a]n defend its insured undertakes the risk that

maythe insured will settle and that it forbe held liable damages,
willand not be heard to aboutcomplain the strict form of the

structure of inthe relief afforded the underlying case.” A.B.C.
Co., 745, 750,v.Builders American Mut. Ins. 139 N.H. 661 A.2d

1187, (1995).1191
NHIGA provided counsel for Pitco in bythe suit filed the

Lorkowskis, denybut informed Pitco that it coveragewould to the
thatextent Lorkowski had compensationreceived workers’ benefits.

During the ofcourse this representation, NHIGA neither consented
objectednor to proposedthe settlement between Pitco and the

Lorkowskis. We have shown sympathylittle for insurers who have
declined to inparticipate proceedings for they ultimatelywhich

responsible,wTere “it isconcluding that fair that should[the insurer]
omitted).byabide the Id. (quotationresult.” longSo as a settlement

reached under such circumstances results from faithgood conduct
theby insured and bears a reasonable relation to potentialthe

liability of in action,the insured the underlying the insurer may not
complain that it not “legally obligatedis to Seepay.” Mississippi

(Miss.Byars, 959,Ins. Guar. Ass’n v. 1993);614 2d Alvey,So. 964-65
(Mo.v. Ass’n,Inc. Missouri 804,Ins. Guar. 922 809S.W.2d App.Ct.

1996). I would thisremand case to the tosuperior court determine
in goodwhether Pitco and,acted faith in ifentering the settlement

so, whether the amount of settlement Pitco paid to the Lorkowskis
was reasonable.

reasons,For foregoingthe I respectfully dissent.

JOHNSON, J., injoins the dissent.


