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defense counsel made no effort to explain the lawful basis for an
alibi instruction in order to allow the court to correct its error.
Rather, the defendant abandoned his requested alibi instruction and
affirmed the trial court’s misperception that he sought to burden the
State with the obligation to prove that the assault occurred on a
specific date or within a particular time frame.

Il Moreover, after instructing the jury, the trial court gave
counsel the opportunity to record their objections. Defense counsel
merely explained why a bill of particulars was not previously sought.
Counsel again failed to remedy the trial court’s mischaracterization
of the requested alibi instruction when it voiced its reasoning that
“absent filing a bill of particulars the date is not an element of the
offense” and “[the charge or evidence] does not rise to . .. a
Williams type time frame . . . [or] time based defense sufficient to
justify the Williams charge.” Preservation requires that the defen-
dant make a specific objection to provide the trial court an
opportunity to correct any error it may have made, see Davis, 139
N.H. at 192-93, 650 A.2d at 1390; Eldredge, 135 N.H. at 564, 607 A.2d
at 618, and does not enable “counsel [to] comb the record on a
treasure hunt for issues never properly brought before the trial
judge.” State v. Josselin, 119 N.H. 936, 937, 409 A.2d 1336, 1336
(1979) (quotation omitted).

Accordingly, we hold that the defendant’s elaim that the trial court
erred in failing to give an alibi instruction was waived.

Affirmed.

All concurred.
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BROCK, C.J. The petitioner, Edward A. Boulay, appeals the
decision of the New Hampshire Personnel Appeals Board (board)
denying him back pay and benefits. The New Hampshire Technical
Institute (NHTI) eross-appeals the board’s decision to reinstate the
petitioner. We affirm in part, reverse in part, and remand.

The petitioner, a professor of biological sciences, was terminated
from his employment at NHTI on January 5, 1993. NHTI termi-
nated the petitioner pursuant to NEW HAMPSHIRE ADMINISTRA-
TIVE RULES, Per 1001.08(b), for violating New Hampshire’s Sexual
Harassment Policy. His termination followed a series of communi-
cations between the petitioner and his superiors at NHTI regarding
his improper conduct. On November 12, 1992, the petitioner re-
ceived a performance evaluation in which his supervisor docu-
mented three sexually inappropriate comments made by the peti-
tioner. The following day, NHTI notified the petitioner that he would
be suspended with pay from November 16, 1992, through December
22, 1992, while NHTI investigated sexual harassment allegations
against him. On December 14, 1992, NHTI provided the petitioner
with a statement of misconduct and a summary of the results of
NHTT’s investigation into the petitioner’s alleged sexual harass-
ment. The petitioner responded to the charges in writing. On
January 5, 1993, he was terminated from employment at NHTI.

After a hearing, the board overturned the petitioner’s termination
and conditionally reinstated him, but denied him back pay and
benefits. The board found that although the petitioner’s conduct
constituted sexual harassment, NHTI’s failure to notify him that his
job was in jeopardy rendered his immediate termination inappro-
priate. The petitioner appealed, requesting back pay and retroactive
benefits. The State cross-appealed, seeking to reverse the board’s
decision and uphold the petitioner’s termination.

“While deference is accorded to an agency’s interpretation of its
regulations, that deference is not total.” Appeal of Morin, 140 N.H.
515, 518, 669 A.2d 207, 209 (1995). We will overturn an agency
decision when there is an error of law, or when the order is unjust
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or unreasonable by a clear preponderance of the evidence. RSA
541:18 (1997); Appeal of Booker, 139 N.H. 337, 339-40, 653 A.2d 1084,
1086 (1995).

Il The petitioner argues that NHTI violated Per 1001.08(f)(1)
and Per 1001.08(f)(4) by failing to provide him with all of the
evidence it relied upon in terminating his employment. Per
1001.08(f) provides that

“[nJo appointing authority shall dismiss a classified employee
under this rule until the appointing authority . . . meets
with the employee to discuss whatever evidence the ap-
pointing authority believes supports the decision to dismiss
the employee prior to issuing notice of dismissal . . . [and]
lists the evidence the appointing authority used in making
the decision to dismiss the employee . .

N.H. ADMIN. RULES, Per 1001.08(f)(1), (4) (emphasis added). The
petitioner argues that because NHTI violated this administrative
rule, he should be reinstated and awarded back pay and benefits
pursuant to RSA 21-1:58 (Supp. 1997). RSA 21-1:58 provides that
when an agency violates an administrative rule, “the employee shall
be reinstated without loss of pay.” The petitioner essentially argues
that “pay” includes benefits, and the State does not dispute this.
Thus, we will assume without deciding that, for purposes of this
case, “pay” includes benefits.

Although NHTI officials met with the petitioner on various
occasions, they failed to provide him with all of the evidence on
which they based their decision to dismiss him. The only evidence
NHTI gave the petitioner was a statement of misconduct and a short
summary of its investigation. NHTI withheld several documents
containing important details of the investigation, including names of
complainants, dates, and specific details of the alleged misconduct.
NHTI did not release these documents to the petitioner until just
prior to his hearing before the board. NHTI’s failure to provide the
petitioner with this information prior to his dismissal violated Per
1001.08(f)(1) and (4). See Ackerman v. Ambach, 530 N.Y.S.2d 893,
894 (App. Div. 1988) (“The dates and nature of the alleged miscon-
duct must be sufficiently precise, when considered with information
available to the charged individual, to allow the presentation of an
intelligent defense.”).

Il The board indicated that it was “not persuaded to over-turn
the termination solely on the basis of the Institute’s alleged
violation of Per 1001.08(f).” Instead, the board reinstated the
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petitioner based on NHTI’s failure to provide him with adequate
notice. While we agree with the board’s decision to reinstate the
petitioner, we conclude on the record before us that NHTI violated
Per 1001.08(f). Because NHTI violated this administrative rule, the
petitioner is also entitled to back pay and benefits pursuant to RSA
21-1:58. Accordingly, we remand for a determination of back pay and
benefits.

Affirmed in part; reversed in part; remanded.

All eoncurred.
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