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addressed harmlegislature recentlyThe the same issue of future
to thatratepayers might shiftingresult from the burden of lost

specialrevenue from contracts issued theduring periodfixed rate to
ratepayers period.after the rate It enacted legislationfixed that

theprevents utility companies “recovering]from from other
theratepayers regulardifference between the tariffed andrate the

contract forspecial specialrate” contracts entered into before June
3, 1997).378:18-a,1996. RSA I (Supp. To the extent that PSNH
would apropose recoverysuch revenue from the special contracts

involved, contracts,or specialhere other must givethe PUC careful
consideration to the of specialnature contracts and their torelation

of generalrates applicability.

Affirmed.
BRODERICK, j., sit;did not the others concurred.
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BROCK, C.J. plaintiff, Valenti,The Margaret slipped and frac-
tured her left hip defendant,while on the premises of the NET
Properties Management, Inc. inFollowing a trial Superior Court
(Abramson, J.), jurythe returned a verdict for the defendant. We
reverse and remand.
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Bedford,(mall),Mall inlocated is owned andThe Bedford
by independentthe The defendant hired anmanaged defendant.

entryway, todesigncontractor to the mall’s and another maintain
23, 1994,entryway plaintiffthe mall’s and floors. On November the

mall,up entryway allegedlyand fell as she walked the to theslipped
rainfloor was from the and snow that had fallenbecause the wet

The fractured as a result ofday. hipearlier in the her leftplaintiff
the andsubsequently surgery physical therapy.fall and underwent

trial, plaintiff negligence againstAt the asserted two theories of
plaintiff person-the The claimed that wasdefendant. the defendant

construction,in maintenance ofally design,the or thenegligent
for the of itsentryway, vicariously negligence indepen-and liable

defendant,The ajurydent contractors. returned verdict for the and
plaintiffthis followed. On the that the trialappeal appeal, argues

(1) juryin: ainstructingcourt erred the that business landowner
(2)duty safetyitsmay premises;to maintain the of its anddelegate

in theexcluding regarding placementevidence the defendant’s role
mallof mats at the entrance to the the accident.safety following

that itargued indepen-defendant at trial because had hiredThe
maintain entryway,dent contractors to and the mail’s thedesign

incur if itonly liability unreasonably delegatedmall could these
premisedwas on the ruletheory generalduties. The defendant’s

vicariouslythat an of an contractor is notemployer independent
(SEC-See RESTATEMENTnegligence.liable for the contractor’s

OND) (1965).§ 409 The arequested juryOF TORTS defendant
rule, plaintiffthis while thegeneralinstruction consistent with

(SEC-an instruction in accordance with RESTATEMENTrequested
OND) (1965),§TORTS 425 which contains an toexceptionOF the

issue,hearing argumentsAfter on this the trial court essen-rule.
byposition including followingthe defendant’s thetially adopted

instruction:

Now, case has the to theright delegatethe defendant in this
a it upfor maintenance to third but isresponsibility party,

dutythat wasyou delegationto to determine whether the of
reasonable.

contends trial court in to instructfailingThe that the erredplaintiff
inthe in accordance with the contained the RESTATE-jury principle

(SECOND) 425, provides§of which that aMENT TORTS business
dutynot his to maintain which hemay delegate premiseslandowner

public.to theopenholds
jury juryconstitutes error if “thechargeAn erroneous reversible
misled into itsby jury charge basingcould have been the erroneous
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Ritzo, 210,on a of Bohan v. 141 N.H.misperceptionverdict the law.”
(1996) omitted).214, 597,679 A.2d 600 and brackets A(quotation

adequate “fairlyif itjury presentedinstruction is considered the
such that wasjury injusticecase to the in a manner no done to the

omitted).(quotationrights litigants.”of the Id.legal
rule,As a an is not thegeneral employer negligenceliable for of

N.H.,Elliot v. Public Co.independentits contractor. Serv. 128of
(SECOND)(1986);676, 678, 1185,517 A.2d 1187 RESTATEMENTN.H.

however,§TORTS 409. This rule is so riddled with exceptions,OF see
(SECOND) (1965),§§OFRESTATEMENT TORTS 410-429 that the

“exceptions . . . have subsumed rule.”practically Rowleythe v.
(Md.Baltimore, 494, 1986);City 505 A.2d 497 see RESTATEMENTof

(SECOND) §OF 409 b at (statingTORTS comment 370 that section
preamble“is now as a theprimarily important catalog409 to of its

omitted)). fact,exceptions” In b to(quotation comment section 409
(SECOND) OFof the RESTATEMENT TORTS that excep­states the

numerous,to section “are so and sotheytions 409 have far eroded
rule,’‘general that it can now be said to be in‘general’ onlythe the

that it reason forapplied goodsense is where no is found departing
425,it.” inexceptionfrom One such is contained section which

provides:

One who an independent contractor to maintain inemploys
safe land open entrycondition which he holds to the of the
public of ... is toplace subjectas his business the same

forliability physical byharm caused the contractor’s
tonegligent failure maintain the land ... in reasonably

condition,safe as though he had retained its maintenance in
his own hands.

(SECOND) §RESTATEMENT OF 425. plaintiff urgesTORTS The us to
adopt this exception.

425 a liability, statingSection contains rule of vicarious that one
who holds his premises open publicto the for business ispurposes

independentliable for ofnegligencethe an contractor he tohires
(SECOND)maintain the Seepremises. RESTATEMENT OF TORTS

416-429,§§ 394.introductory note to at The comments and illustra-
tions 425 thatfollowing suggest applicablesection this rule is to all

ofpossessors premises, includingbusiness owners and tenants. See
(SECOND) a,§RESTATEMENT OF TORTS 425 comment illustration

2,1, at 412. When these entities invite the theirpublic premisesonto
againstfor business concernspurposes, policy allowingcounsel

to liability by hiring independentthem shield themselves from
(SECOND)contractors. See RESTATEMENT OF TORTSintroductory
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416-429, by§§ at 425 these concernsnoté to 394. Section resolves
byto suedpremisesand tenants of business bepermitting owners

them to safe. Seepublic buildings expectingwho enter beperson's
(Iowa 1995);Stores, 699,Inc., 704v. 537 N.W.2dKragel Wal-Mart

(SECOND)499; § 425.at OF TORTSRowley, 505 A.2d RESTATEMENT
Moreover, in thepremiseswho own or business areoperatethose

risk on theiragainst personal injurythe ofposition protectbest to
theiror contribution fromand can seek indemnificationpremises

Sears, v. 112Philip,Roebuck & Co.independent contractors. See
(1972).282, 284-86, 211, 212-14294 A.2dN.H.

425 of the RESTATE-adoptThese us to sectionpersuadereasons
(SECOND) TORTS, thatjoin many jurisdictionsandMENT of the

See, v.exception. e.g.,alreadyhave embraced this Hafferman
(D.D.C. 1986);423,F. 430Westinghouse Corp., Supp.Elec. 653

499,704; 497,Rowley,at A.2d at 503.Kragel, 537 N.W.2d 505
toformally adopted exception priornever thisAlthough we have

159,v. 60in 73 N.H.today, concept originated Company,the Stevens
(1905), we thatA. 848 where reasoned

defendant,by the as andduty imposed uponlaw owner[t]he
ofoccupier protectionthe for the reasonablepremises,of

invitee, delegationan ofperformed by attemptedits is not
non-delegable duty,a It fromparty. arising,it to third is a

dutythe and where thepremises;the control ofproprietor’s
imposed by uponlaw thesought to is oneenforcedbe.

defendant, heliability by showingcannot thatescapehe
control,another, performhe had toover whom noemployed

it-¡for the thatmay with contractor he shallbargainhim. He
indemnityfor an himduty, stipulatethe andperform, from

therebyif it is cannot relieve himselfnot but heperformed,
the to it.injured by performfrom to those failureliability

omitted).169, and citations(quotationsId. at A. at 85360

when business-possessor-'ofwe hold that aAccordingly,'
contractor to maintain suchindependentanpremises employs

subject'to liability for contractor’sindependenthe is thepremises,
possessorat a ofAlthough537 N.W.2d 704.negligence. Kragel,See

of todelegate duty performance“is to thepremisesbusiness free
avoid risk ofthereby delegateanother cannot or the... he

Rowley, A.2d at 499. Because weduty.”of the 505non-performance
in it did notjurythe instruction was erroneous thatconclude that

and remand for a new trial. Seeinclude we reverseprinciple,this
537 atKragel, N.W.2d 708.
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thus,this issue notdispositive;Our reversal on is we need address
the Seeplaintiff’s remaining argument. SavingsDime Bank of New

Pembroke, 235, 238, 539,York v. Town 142 N.H. A.2d698 541of
(1997).

andReversed remanded.
All concurred.
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