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HORTON,j., appealBecause I believe the issues ondissenting:
arbitrable, I dissent.respectfullyare
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THAYER, Hamp-a the NewbyJ. This case arose from decision
(DCYF)Children, Youth, and Families not toDivision forshire

facility appropriateas an residentialcertify particular youtha
(GAL)minor, ad litemRyan (Ryan). guardianfor a G. Theplacement

by for writ of certiorari. Wechallenged petitionthe DCYF denial
court for issuance of anand to the districtdenied the writ remanded

placement order.appropriate
history.factualcomplicated procedurala andpresentsThis case

Ryanof it here. suffers fromonly aspectsaddress certainWe need
is both a victim ofproblems.and behavioral Hepsychologicalsevere

inRyanThe has had itsabuse and a sexual offender. Statesexual
him in a number of residential homes.placedcare since 1992 and has

between the GAL and DCYF overdisagreementThis case involves a
care andfacility Ryan maywhere receiveappropriate placementthe

only facilitythat is Theargues properThe thetreatment. GAL
(The Pines) inlocated southernResidential Treatment CenterPines

theappropriate facility,that an StetsonDCYF assertsVirginia.
(Stetson), statutoryin ourexists Massachusetts. UnderSchool

scheme, facility to.placingof a is a prerequisiteDCYF certification
placement.the State funds the See RSAfacility,a child in the where

(1994 1996)1997);170-G:4, & Supp.RSA 169-B:40(Supp.XVIII
(1994 1996) (amended 1997);(amended 1997); & Supp.RSA 169-C:27

1996) 1997).(1994 (amended If isfacilityaSupp.169-D:29 &RSA
170-G:4, XVIII, paysthe State for the servicescertified under RSA

1(a). Stetson;169-C:27, itDCYF certifiedit See RSAprovides.
ofThis for writ certioraricertify petitionrefused to The Pines.

The Pines.certifydecision not toconcerns DCYF’s
GAL, the Goffstown District Courtbya motion theUpon

J.).(Lawrence, at and thatRyan placedthat be The Pinesordered
The Pines. DCYFnecessary steps” certifytoDCYF “take all

Dispositionalto the Juvenileunsuccessfully that orderappealed
1996).1996) (amended(Supp.ch. 169-GReview Panel. See RSA

in the superiorfiled a for writ of certioraripetitionDCYF then
J.)(Galway, granted petitionDCYF’sSuperiorcourt. The Court
an atappropriate placementordered the district court to makeand

170-G:4, The GAL thenfacilitya certified to RSA XVIII.pursuant
andsuperiorvacated the court’s orderappealed to this court. We

whyon Thehearingto the district court for aremanded the case
followingand thejurisdiction,was not certified. We retainedPines

DCYF, it toinstructingremanded the case tohearing,district court
togiving proper weightprocessundertake the certification review

at The Pines. DCYFmandating placementcourt’s orderthe district
The GAL thenbut denied The Pines certification.complied again
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inpetition challengefiled the instant for writ of certiorari order to
denied, order,previously byDCYF’s determination. We the GAL’s

petition and remanded the case to the district court for issuance of
appropriate placement opinion explainsan order. This our denial.

district court has toauthority appropriateThe the order an
(1994 1997).for a child. See RSA 169-C:19-:24placement Supp.&

however,DCYF, has the exclusive topower certify placement
170-G:4,facilities. See RSA XVIII. mustAccordingly, we decide the

appropriate outcome when a district court’s placement order con­
flicts with not to certify.DCYF’s decision We need not address the
district court’s toauthority placementselect for a child from among
certified facilities.

hold, matter,We as an initial that under the circumstances of this
case, properly bythis issue is reviewable forpetition ofwrit

11; Strandell,to thiscertiorari court. See SUP. CT. R. Petition of
(1989)110, 111, 173,132 N.H. 562 A.2d 174 (reviewing agency

certiorari); Dover,procedure by writ of see also Williams v. City of
(1988).527, 529, 919,130 543 A.2d 921N.H.

“Certiorari is an extraordinary remedy grantedand is not as a
rightmatter of but rather at the discretion of the court.” Petition of

(1995)52, 53, 82,140 N.H.Turgeon, omitted);663 A.2d 82 (quotation
WIEBUSCH, PRACTICE,R.see 5 NEW HAMPSHIRE CIVIL PRAC­

(1984).1284,§TICE AND PROCEDURE at 162 powerWe exercise our
grantto the writ sparingly onlyand where to do otherwise would

WIEBUSCH,result in injustice.substantial supraSee at 164. Our
standard- of isreview narrow and deferential.highly “Certiorari
review ... is tolimited whether the agency illegallyacted with
respect jurisdiction, law,to authority or observance of wherebythe
it arrived at a conclusion which could legallynot or reasonably be
made, or itsabused discretion or acted arbitrarily, unreasonably, or

Dell, 484, 488,capriciously.” Appeal 1024,140 N.H. 668 A.2d 1029of
(1995) brackets, omitted).(quotation, and Ifellipsis DCYF’s deci­
sion not to certify The Pines rests on legitimate grounds or “is not
so inlacking discretion,”reason that it constitutes an abuse of we

Comm’n,will not tamper 272,with it. Melton v. Personnel 119 N.H.
(1979).280, 1060,401 A.2d 1065

The GAL asserts that inDCYF erred its refusal to certify The
scheme,Pines. Under our statutory DCYF has “powerthe and

duty” certifyto appropriate placement facilities upon consideration
170-G:4,of components.two RSA XVIII. DCYF must consider

quality“standards of and performance” and may“the need the state
service,have for such orplacement program.” Id.
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factors,DCYF cites several under both components of the
test,certification in of itssupport certifyrefusal to The Pines.

factors,Among those DCYF cites the additional cost of sending
Ryan to The Pines as toopposed facility.another Under the

scheme,statutory mayDCYF properly consider cost. See Laws
(“The1987, 402:27 aims of such certification should be to . . .

increases,prevent unreasonable cost and to allow for efficient use of
resources.”).available simpleDue to the fact that State resources

limited,are may reasonablyDCYF direct how funds expended.are
Strandell, 119-20,See 132 N.H. at 562 A.2d at 178-79. According to

DCYF, $17,000The per yearPines costs over thanmore the next
certified,most expensive Indeed,New Hampshire-area facility. the

cost may even exceed that amount. Some DCYF estimates project
$32,000The per yearPines will cost over than any regionalmore

facility. We conclude that DCYF’s consideration of the cost of
sending Ryan to The aprovided legitimatePines basis for refusing

reason,certification. While a contrary outcome would not contradict
our standard of review will not uspermit to conclude that DCYF’s

unreasonable,arbitrary,concerns over cost were capricious, or
Melton, 280,otherwise invalid. See 119 N.H. at 401 A.2d at 1065.

Furthermore, in this case DCYF did not onlybase its decision on
cost.

DCYF also certifybased its refusal to The onPines the location
words,of infacility,the other the ofdistance The Pines from New

Hampshire. Portsmouth,The Pines is inlocated Virginia, thus
making involvement,DCYF monitoring, family and visitation with
Ryan more arduous. The of aproximity placement facility to New
Hampshire constitutes a reasonable consideration for DCYF. Cf.

19(b) (in-stateRSA 169-C: placements presumedare the least
us,restrictive and most appropriate). On the record before we

conclude that arbitrarilyDCYF did not act or itcapriciously when
denied incertification based on the distance ofpart The Pines from
New Hampshire.

The GAL raises other substantive concerns with DCYF’s
decision-making process. arguesThe GAL that DCYF arbi­acted
trarily, capriciously, or ininvalidlyotherwise its consideration of

170-G:4,additional factors under the RSA XVIII test. Those
additional factors include The proceduresPines’ admission and the
composition of its resident Inpopulation. light of the resolution of
the foregoing issues and review of the GAL’s additional consider­
ations, we thatconclude DCYF’s decision was not arbitrary, capri­
cious, Melton, 280, 1065;or unreasonable. 119 N.H. at 401 A.2d at cf.
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1107,90, 94-95,Co., 411 A.2dIns. 120 N.H.NationwideAppeal of
(1980) of other factorsstrengththat because the(reasoning1110

outcome, consideration of one factora certain erroneouspermitted
remand).or “Thewarrantingnot amount to reversalprejudicedid

toprejudicial appliesbe to be reversibledoctrine that error must
Nationwide, 120agency.” Appealof an administrativedecisions of

94, 411 1110.N.H. at A.2d at
barsthat the doctrine of law of the casearguesThe GAL also

based, anyit inasserting denyfrom that can certificationDCYF
170-G:4,need, of RSA XVIII.way, componenton State the second

case, here, to theappliedof law of the as refersThe doctrine
appealto once decided on togiven any “question[]effectpreclusive

454, 347,court,” 451,v. 133 N.H. 578 A.2d 348Taylor Nutting,this
(1990) omitted), stagesin later of the(quotation and brackets

on and willbinding parties,decisions become the welitigation. Such
upon subsequent appeal.”not “in the same case areexamine them

(brackets omitted). inthatSpecifically, argues languageId. the GAL
court, to an absence of factualreferringa order of thisprevious

to Thejustifying certifyin the record DCYF’s refusalsupport
Pines, precludes further review of the certification issue.

did, fact,in an DCYF to undertakerequiringWe issue order
Noticingin this case. a lack of factualpropera certification review

toclarity making,basis and in the decision we ordered DCYF
“ina and to its resultsproper reportundertake certification review

such form as will and this court onpermit by parties, byreview the
not, however, factuallycertiorari.” did hold that DCYF could notWe

based,its not to in on State need.support certify part,decision
Instead, to awe remanded the matter to DCYF “undertake

170-G:4,Pines,certification review of the in accordance with RSA
XVIII,” give “proper weight”and have it to the district court’s

Thus, aplacement finally questionorder. we did not decide related
need, performto State but rather instructed DCYF to certification

prepare adequate Accordingly,review and an of the results.report
case,argumentswe conclude that the GAL’s based on law of the and

arguments estoppel judicata,her related based on collateral and res
Germain, 82, 84,unpersuasive.are See v. 137 N.H. 623Germain

760, (1993); GroupA.2d 761 Petition Donovan Donovand/b/aof
(1993).Home, 78, 81, 1322,137 N.H. 623 A.2d 1324 Because DCYF

mandate,statutoryfactors to its seeproperly relatingconsidered
170-G:4, XVIII, certifyRSA and its determination not tobecause

discretion,rangeThe Pines fell within the of its reasonable we
petitiondenied the GAL’s for writ of certiorari and remanded this
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tocase the district court for issuance of an appropriate placement
order.

reasons,For the above our inorder this case was

denied;Petition case remanded.

All concurred.
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