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Georgia,v. 450 U.S. 261reliance on WoodThe defendant’s
a conflict of(1981), potentialno avail. Wood involvedis also of

attorney beingwasthe fact that the defendants’byinterest created
266, 268, SupremeId. at 272. Theemployer.paid by the defendants’

issue, ofpotentialof the conflictsponte,raised the suaCourt
at 264-65.arrangement. Findingin this See id.inherentinterest

of“duty recognize possibilityhad a ... to thethat the trial court
272,interest,” CourtSupremeof id. at thea conflictdisqualifying

a conflict oftrial court to determine whetherremanded to the
before,of, or the defendants’actually existed at the timeinterest

Wood,revocation, 273. the trial court hereid. at Unlikeprobation
James,v.issue of conflict. Statethe actualpost-trialaddressed Cf.

1993)(N.C.755, course to(noting ordinaryApp.433 S.E.2d 759
tofindingbut no need remand whereCuyler analysis,remand for

effect). does notshows adverse The defendantclearlyrecord
issue, findingthe trial court’sHoppsof thechallenge, independent

Thus, we deem that issuethat no actual conflict of interest existed.
inparticularwaived and do not consider whether the circumstances

this an actual conflict of interest.presentedcase

Affirmed.

All concurred.
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P.A., (JohnHamblett of P.Kerrigan,& Nashua and RobertGriffith
brief,D. Lietz on the Mr. fororally), plaintiff.and Lietz the

Hall, Morse, Anderson, P.C.,Miller Spinella,& of Concord
Donahue,(Douglas brief),theJ. Miller on and Donahue of&

Lowell, D.(Joseph Regan orally),Massachusetts for the defendant.

JOHNSON, defendant, Sears, (Sears),J. & CompanyThe Roebuck
inappeals liability followingthe verdict reached this products case

J.).(Brennan,jurya trial in CourtSuperior Sears asserts that the
verdict,trial court erred in Sears’ for indenying motions directed

allowing testifyone of the witnesses to as an inplaintiffs’ expert,
into anadmitting exemplar pre-evidence inpictograph warning,

cluding Sears’ from aconductingcounsel cross-examination about
incident,lawsuit of inprior arising out the same a medicalallowing

evidence,journal article to introduced into and in denyingbe Sears’
motions for contribution and costs. affirm.We

Laramie,byThis action brought Lynn individuallywas Peter and
Laramie,and on behalf of minor Emmadaughter, damagestheir for
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in which Emmaarising out of an incident sustained serious scald
in a sink.being plaintiffs allegedburns while bathed kitchen The

warn,of to strictnegligence, liability againstcounts failure and
as of that plaintiffsSears seller the dishwasher claimed caused their

injuries.daughter’s
trial,presented juryFrom the evidence at the have foundcould

28, 1991,following eveningthe facts. On the of October the
had dinner at their in Nashua. After theapartmentLaramies dishes

started,awayhad been cleared and the dishwasher Mrs. Laramie
inproceeded to bathe nine-month-old Emma the kitchen sink.

Mr.Neither nor Mrs. Laramie could remember at trial whether
of garbage disposaleither them had cleared the after dinner that

Emma,While Mrs. wasnight. bathingLaramie wastewater from the
updishwasher backed into the sink Emma to sustaincausing a

perinealfull-thickness burn to her area that required grafting.skin
trial,At plaintiffs arguedthe that Sears was innegligent failing to

warn them that scalding hot water from the dishwasher could back
up into the sink and that strictlySears was liable for damagestheir
because the lack of such a warning made the dishwasher unreason-
ably counterclaimed,dangerous. liable,Sears ifarguing that found
it was entitled to full indemnification or contribution from Mr. and
Mrs. theyLaramie because were innegligent bathing Emma. The
jury found for plaintiffsthe on the claimnegligence and awarded

$40,000 injuries. however,Emma for her juryThe awarded nothing,
claims,to Mr. and Mrs. Laramie for their individual and found for

on liabilitySears the strict claim. juryThe also found that Mr. and
Mrs. negligentLaramie were and eighty-five percentattributed of

total negligencethe to them and percentfifteen to Sears. The jury
Sears, however,againstruled on its counterclaim.

Sears first argues that the trial court erroneously denied its
motions for verdictdirected because the evidence presented at trial
was insufficient to a verdict insupport plaintiffs’the favor. Although

challengesSears the ofdenial directed onverdicts both the
claims,andnegligence liabilitystrict onlywe need consider the one
i.e.,on which Sears did not prevail, negligencethe claim. In order to

establish negligence,Sears’ plaintiffsthe had the burden of proving
“that the defendant owed the aplaintiff[s] duty, dutythat the was
breached, that plaintiff[s]the an injury,suffered and that the
defendant’s breach was the proximate injury.” Ronaynecause of the

State, 281, 284, (1993).v. 1210,137 N.H. 632 A.2d 1212
arguesSears that it was entitled to a directed verdict because the

plaintiffs failed to introduce sufficient evidence of foreseeability or
causation.
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A maytrial court agrant onlydirected verdict when the
therefrom,evidence and all reasonable inferences con-

favorably motion,strued most to partythe theopposing
jurywould not enable a to find that party.for The trial court

cannot weigh the evidence or judge credibilitythe of the
witnesses, and, if the evidence is orconflicting several

drawn,reasonable mayinferences be the motion afor
directed verdict should be denied.

Union, 463, 465,Arthur v. Holy Rosary Credit 139 N.H. 656 A.2d
(1995) omitted).830, citations,832 (quotations, and brackets Our

standard of onreview this issue is whether trial courtthe abused its
discretion. See id. We cannot thatconclude the sole inference

evidence,supported by the favorablyviewed most to the plaintiffs,
was so inoverwhelmingly favor of Sears that it was an abuse of the
trial court’s godiscretion to let the case to the jury. See Bronson v.

Clinic, 798, 800, 665, (1996).Hitchcock 140 N.H. 677The A.2d 667-68
Sears asserts that it was thatundisputed prior to Emma

Laramie’s itinjury, anyhad no actual notice of accident of this
evidence, however,nature There wasoccurring. conflicting as to

whether Sears should have known of the risk. recognizedWe have
that obligation article,rests the one who anupon“[a]n delivers

knows, know,which he or ought peculiarlyto to be dangerous, to
give notice of its character or consequencesbear the natural of his

212, 214,to 329,failure do so.” Lenz v. 88 N.H.Company, 186 A. 330
(1936) added) omitted).(emphasis (quotation

Arnold Robert aKays, bywitness called Sears who had worked
for the manufacturer of the atdishwasher issue on matters of design

safety,and testified that he knew that emptydishwashers could into
garbage and backdisposals upcould into sinks and that such
backups did occur on occasion. Mr. Kays also testified that his
company had that inrecommended the water the dishwasher reach
140 degrees Fahrenheit in properlyorder to wash dishes. Plaintiffs’

witness, Mandell,expert Leonard C. testified that it had been
ingenerally known the scientific community since the 1940s or

1950s, and that widelythe information had been indisseminated the
1960s, 1970s, 1980s,and that exposure to 140 degree water could

acause full-thickness burn in tofive seven seconds. Mr.Although
Kays anydisclaimed thatknowledge mothers bathed infants in

sinks, evidence,kitchen wasthere other the ofincluding testimony
Barnett,Sears’ witness Professor Ralph Lipsey practicethat such a

was accepted byand even recommended some authorities.
causation,On the issue of Sears thatargues plaintiffsthe failed to

show that the danger presented by the dishwasher was not obvious
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ofcommonly Notwithstanding apparent incongruityknown. theor
reasonably bythat a risk that was not foreseeable Searsarguing

was, however, obvious to Searscommonly plaintiffs,known and the
risks toalready apparentcontends that failure to warn of“[t]he

users, could notintelligent,who were educated be theplaintiffs
injuries.”cause ofproximate plaintiffs’

sug-of Mrs. Laramie introduced at trialDeposition testimony
upthat she had some awareness that dishwashers could backgested

a but also indicated that her concern withclogged disposal,due to
disposala was that debris from the would enter thebackupsuch

Mr. Laramie testified that he knew how the dishwasherdishwasher.
principle, disposalworked in and knew that the dishwasher and

connected, thoughwere somehow even he had never looked to see
they up.how were hooked

Mandell,witness, opinionPlaintiffs’ Mr. stated his that theexpert
obvious,open primarilydishwasher’s risk was not and because the

average person temperaturedoes not know the at which water can
temperature.scald and that dishwasher wastewater reaches that

inalthoughMr. Laramie testified that he knew that the water a
dishes,had to hot in to clean didproperlydishwasher be order he

temperaturenot know what the water reached. Mr. and Mrs.
testimony theyLaramie’s also indicated that had never observed a

dishwasher Mrs. that hadbackup Finally,before. Laramie testified
dishwasher,warningthere been a on the she would not have bathed

Emma in sink was suchrunning.the while the dishwasher Given
causation,evidence on of andconflicting foreseeabilitythe issues we

say denyingcannot that the trial abused its discretion incourt
Arthur, 465,Sears’ motions for 139 N.H. at 656directed verdict. See

A.2d at 832.

We note Sears’ in its thatargument although jurybrief the
liability plaintiffs’found on the strict claim that the use of the

bydishwasher was a misconduct or misuse that was unforeseeable
Sears, jury ignored foreseeabilitythe the lack of“improperly

in forunreasonably returning negligenceevidence its verdict the
decide, however,infant alone.” We need not arewhether the verdicts

that in determininginconsistent because would not assist us
most,grantedwhether Sears should have been a directed verdict. At

an two isinconsistency between verdicts indicates that one of them
Brown, 321, 329, 1035,wrong. See State v. 132 N.H. 565 A.2d 1039-40

(1989). It compel finding enoughdoes not a that there was not
all,jury especially consideringevidence to send the case to the at

alleged inconsistencythat the tells us about which verdict isnothing
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1040;329-30, Daigle Cityat see also v.at 565 A.2dwrong. Id. of
(1987)561, 576, 689,Portsmouth, (apply­534 A.2d 696-97129 N.H.

case);civil Amabello v.verdicts torule on inconsistenting cf.
(1977)556, 561, 1182,Motors, A.2d 1185117 N.H. 374Colonial

the rigorousis a difference between(noting “significantthat there
moreor n.o.v. and thejudgmentfor a directed verdictstandard

trial”).test for a newlenient
to setbefore us that Sears movedIt does not on the recordappear

inconsistenta new trial on the basis ofthe verdicts or foraside
Therefore, is not prop­issue of inconsistent verdictsverdicts. the

us, our the motions forruling-thatand we adhere toerly before
Calawa,v. 116denied. Hauserproperlydirected verdict were Cf.

(1976)676, 677, 489, for aside(ground settingA.2d 491N.H. 366
court); v.before this Hewettproperlynot raised below is notverdict

(1906) (inconsistent556, 561-62, 190,Association, 64 A. 19173 N.H.
to asidepartyneither moved below setverdicts must stand where

mistrial).ofgroundverdicts on

allowingtrial in Mr.that the court erredarguesSears next
Specifi­witness for thetestify expert plaintiffs.to as anMandell

Mr. was toalthough qualifiedthat Mandellcally, Sears asserts
defects, necessary qualifica­lacked theabout mechanical hetestify

warning. disagree.for a Wetestifytions to about the need

to a witness topermittrial court has broad discretionThe
witness, orby studyIf the eithertestimony.expertoffer

subject-matter of his orknowledgehas on theexperience,
inpeople generalto that oftestimony superiorher so

views will assistprobablyit that the witness’sconcerning
fact, is not error.the trier of the admission

1030,601, 605,Orchards, A.2d140 N.H. 670O’Donnell v. Moose Hill
(1996) omitted); notN.H. R. Ev. 702. We willsee(quotation1033

thetestimonyof unlessexperttrial court’s admissiondisturb the
605,O’Donnell, 140 at 670N.H.clearlycourt abused its discretion.

A.2d at 1033.
indegreeson voir dire that he had severalMr. Mandell testified

courses toand had taken additionalthermodynamics,ofthe field
included material onin His courseworkstay current his field.

that dealt withorganizationsto certainbelongedHe alsowarnings.
specialties.”was “one ofwarningsthatwarnings [his]and testified

and hadaddition, testimony warningsongiven expertIn he had
in other cases.developed warnings

notopinionthat Mr. Mandell’s wasarguesSears nevertheless
empirically.not be tested Sears“scientifically” and couldreached
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instance,for that Mr. Mandell did not conduct orargues, frequency
study arrivingor use a focus in at hisanalyses groupstatistical

attorneyWe note that while Sears’ chose not to cross-opinion.
dire,Mr. about these on voirexamine Mandell issues he did

Mr. Mandell theextensively jury.cross-examine before Cf.
(“TheO’Donnell, 606,N.H. at 670 A.2d at 1033 appropriate140

of the basis of an istesting expert’s opinion bymethod cross-
omitted)).expert.” (quotationexamination of the We cannot thatsay
in allowingthe trial court abused its discretion Mr. Mandell to

606-07,testify expert warnings.as an on See id. at 670 A.2d at 1033.

in admittingSears also contends that the trial court erred
into evidence an exemplar pictograph warning bycreated Mr.
Mandell and forwarded to Sears’ days priorcounsel eleven to trial.

arguesSears that the disclosure of the a monthexemplar warning
discoveryafter closed and after Mr. Mandell stated in his deposition

preparethat he had not been asked to an wasexemplar pictograph
untimely and constituted unfair tosurprise disagree.Sears. We At

deposition,his Mr. produced warningMandell a draft he had
created. The draft contained a written and a forwarning notation a

in +pictograph “Baby Scald[in]gthat stated: Sink Dishwash­H20
er.” The at trial notexemplar substantiallyadmitted did differ from
this draft that itexcept pictograph babycontained an actual of a in
a sink. Accordingly, we hold that the trial court did not err in

theadmitting exemplar warning.

arguesSears further that the trial court erred in precluding
Sears’ counsel cross-examining plaintiffsfrom the and their expert
as to the plaintiffs’ prior againstlawsuit their landlord outarising

lawsuit,of the same Inincident involved here. that the plaintiffs
brought claims of strict liability, warranty,breach of and negligence
against owning, maintaining,their landlords for and warnfailing to
plaintiffs of an plumbing systemunsafe that included the dish­
washer, garbage and sink. v.disposal, Citing Company,Bellevance

10, 11, 882, (1954),99 N.H. 104 A.2d 882 Sears thatargues the trial
court should have allowed Sears’ counsel to on cross-­inquire
examination about inconsistent in separatetheories asserted the
lawsuits. We disagree.

We noted in Bellevance that is ifunquestionably“[i]t the law that
the writ inconsistencyshowed an plaintiff’s positionwith the as

trial, admitted;at otherwise,taken the it was properly it was
Bellevance, 11,incompetent.” 99 N.H. at 104 A.2d at 882. We

conclude, however, priorthat the lawsuit was not inconsistent with
the present one. We addressed similar incircumstances Masterson
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753, (1927),190, 193, where weA. 756N.H. 139Railway,v. 83
stated:

that both Fraser and theclaimoriginalplaintiff’s[T]he
inconsistencyamount todoes notrailway negligentwere

railway’s negligencetheallegeswhichwith the amendment
onlythatchargedoes notThe amendmentbut not Fraser’s.

re-negligencebut itschargeswasrailway negligentthe
ininconsistencyis therefore noof Fraser’s. Theregardless

and after their amendment.the beforepleadings

of-regardlessalleges negligenceinstant lawsuit Sears’Similarly, the
withand is not inconsistentlandlordsnegligence plaintiffs’the of

and becausereject argument,Sears’thereforepriorthe action. We
wereasoning,same result on differenttrial court reached thethe

v.Mathenaon this issue. Seethe trial court’s decisionuphold
(1987).284,249, 251,Co., 525 A.2d 285129 N.H.Ins.Granite State

in theallowingtrial court erredthat thearguesSears next
journal articleinto a medicalto introduce evidenceplaintiffs

for botha incident. Counselaccident and similardiscussing Emma’s
aalongarticle withversion of theto offer Sears’parties agreed

11, 1992, Dr. L. Sheridanfrom Robertdated Decembercover letter
thisknowledge,that tostatingInstitute Shriners’of Shriners Burns

that theassertstype.a burn of this Searsreportwas the first of
wasarticle, injury,after Emma’sobviously publishedwaswhich

notice of such occurrencespriorthat Sears hadintroduced to show
highly prejudicial.of the article wasand that admission

of thewithin the sound discretionare“Evidentiary rulings
rulingsdisturb the trial court’s. . . will notwe]trial court. [and

prejudiceor to theclearly untenable unreasonabletheyunless are
Checovich, 138v.Clipperof case.”complaining party’sthe Affiliates
omitted).(1994) (citation791,275, The271, A.2d 794N.H. 638

to counterarticle was offeredstated that theplaintiffs’ counsel
that hadincident was a freak accidentthat theargumentSears’

and thereforehappen again,would neverbefore andhappenednever
necessary.a was Sears’warningto whetherthe article was relevant

that the article wasclosing argumentin hisalso emphasizedcounsel
these circum­these accidents. Underregardingthe first publication

stances, prejudicedadmission of the articlesaycannot thatwe
its discretionSears; thus, the trial court did not abusewe hold that

into evidence.allowingin the article
in itsdenyingtrial court erredthat thearguesfurtherSears

(1997).507:7-f, :7-gRSAfor contribution. Seemotionpost-trial
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from onsought percent contribution the Laramieseighty-fiveSears
jury eighty-fivethat found Mr. and Mrs. Laramiegroundthe the

negligent.fifteen Thenegligent percent plaintiffsand Searspercent
jury had the contributionobjected, arguing alreadythat the decided

verdict,finding, by special that Sears had notagainst byissue Sears
againstits thecounterclaim Laramies.proved

inappeal, recognize inconsistencyboth theparties apparentOn
them,special urgeverdicts and us to reconcile albeit to differentthe

(1983)13, 15, 1034,123 N.H. A.2dDeRoyends. See v. 455 1036Copp,
(“When should,a contains it ifambiguous language,verdict form

intent.”).as topossible jury’sbe construed so effect the We decline
so, however, certaintyto do because we are unable to ascertain with

17,at 1037.jury’sthe intent. See id. 455 A.2d at The standard
trial; however,remedy in this asituation would be to remand for new

thatit Sears neither moved for a trial below nor asksappears new
Rather,now. asks us tofor one Sears to find it entitled contribution.

us,On the record we is tosaybefore cannot that Sears entitled
law,contribution as a of affirmmatter and we therefore the trial

court’s denial of motion.Sears’
Finally, arguesSears that the trial court its inabused discretion

87(a)Sears’ costs.denying Superior providesmotion for Court Rule
“[c]oststhat shall as of the asprevailing partybe allowed course to

rules,provided by these unless the Court otherwise directs.” Sears
argues that foundjury liabilitybecause the for it on the strict claim

Laramie,and the individual of Mr.claims and Mrs. and found for the
claim,plaintiffs onlyon the negligence prevailedSears on two of the

claimsthree and is to of itsentitled two-thirds total costs. We
disagree.

Where separate and distinct actioncauses of have been tried
suit,in one we a partyhave allowed to costsrecover for those issues

on which that party prevailed. Wiggin, 112,See Smith v. 52 N.H. 119
(1872); Jones, (1839).126, This, however,Meacham v. 10 N.H. 129 is
not such a conceptcase. The of“prevailing party” Superior Court

87(a)Rule incorporates generalthe stated longrule we “[I]fago:
plaintiff anythe on anysucceed issue him to hisentitling part of

claim, he Smith,alone is to taxpermitted Brown v. 1cost[s].” N.H.
(1817).36, Thus,38 trialthe court did err in denyingnot Sears’
formotion costs.

Having reviewed the record regarding Sears’ remaining argu-
ments, we find that are withoutthey merit and warrant no further
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321, 322, 595,v. 137 N.H. 627 A.2d 596Vogel Vogel,discussion. See
(1993).

Affirmed.

All concurred.
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