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accident, misfortune, didmistake or not“through [he]made because
purportedMalone’s of the defendant’shear Officer statement

provide contemporaneousA to a andlitigant’sadmission.” failure
theof factspecific objection precludes appellate regardlessreview

We refuse totestimony.failed to the witness’sthat counsel hear
made byto rule for errorsexceptions longstandingthiscreate

mistake,accident, or misfortune.throughcounsel

Affirmed.

All concurred.
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(RichardHonran, Lehmann,M. acting attorney general J.Steven
on and for theattorney, orally),the brief State.

Bisson, defender, Concord, byDonald E. assistant ofappellate
orally,and for the defendant.brief

THAYER, defendant, Graca,J. The Antonio his convictionappeals
(1996);attempted by taking.for theft unauthorized See RSA 629:1

J.)(1996). argues637:3 He that the Superior (McHugh,RSA Court
in suppresserred his motions todenying statements made and

ofevidence found at the scene the incident. We affirm.
8, 1995, a.m.,at approximatelyJune 2:00On Officer Dateo of the

Derry onDepartment,Police while routine patrol, observed the
and walkingdefendant Fernando Torres in the lot of anparking

The two men Officerapartment complex. approached Dateo’s
Torres,defendant,andcruiser the defendant initiated contact. The

and Officer inengagedDateo some brief conversation.
encounter,At the time of the ofOfficer Dateo was aware the New
statute,Hampshire (1996),loitering RSA 644:6 under which he was

allowed to basicrequest information from any appearingindividual
placeat a and “that safetytime alarm for of personswarrants] the

statements,or Id. Theproperty.” defendant’s and the initial
ofunsatisfactory explanation presencethe in thepair’s parking lot

hour,at such an caused Officer Dateo concern. Officer Dateo asked
to stepthe men in front of his cruiser so hethat could exit his

vehicle before continuing questioning. safety,Out of concern for his
ifDateo the pat-downOfficer asked men would submit to a search.

They consented.
committed,anyUnaware that crime beenhad Officer Dateo

questioningcontinued his about identitythe defendant’s and reason
for inbeing parkingthe lot. defendant theyThe stated that were

to However,there see theywomen had met earlier. he towas unable
either names ofprovide the the women or inapartmentthe which

were Whenthey staying. asked how he had at apartmentarrived the
complex, the defendant said that hadhe ridden in a blue car hethat

tobelieved be a Nissan. The was ofdefendant unsure the present
location of the car.
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anklesabout thedampwerepantsmen’snoticed that theHaving
search, the defendantquestionedDateoOfficerhisduring pat-down

that he haddefendant saidhis Thepants.ofabout conditionthe
hillhim to aclimbcomplex, requiringlevel of thecome from a lower

grass.covered with wet
Torres,andto the defendantspeakingwasWhile Officer Dateo

time, dispatch opera-policethis aAboutarrived.Officer Santuccio
in the areahad been seenthat two malesofficerstor informed the

that theconcludedDateomotorcycle. Officerwith atampering
andof Torresappearancethemales matchedof the twodescription

LaBelle, of thetime, a residentKevinAt thisdefendant.the
anddefendantidentified thearrived. LaBelleapartment complex,
hisaway fromwalkinghad seentwo men heas thecompanionhis

motorcycle.
hadpairtold him that thethat TorresSantuccio testifiedOfficer

lot touppertheLeavingbyNissan themselves.in a bluearrived
a bluespottedOfficer Santucciodamage,formotorcyclethecheck

inexamination, downlyingsaw an individualhecloserUponNissan.
thatover his radiowas informedSimultaneously, heback seat.the

in Massachu-robberyfor armedarrestedrecentlyhad beenTorres
anofpresenceand thethis informationbysetts. Concerned

andgundrew hisSantuccioOfficerperson,thirdunexpected
towas slowcar. The individualof theindividual outordered the

time, Officer Santucciocar. At thisexited theeventuallybutcomply
ofajar. Fearing presencethewastrunknoticed that the vehicle’s

individual, trunk aslifted theOfficer Santucciounexpectedanother
view, withpullera denthe observedplainIna measure.protective

it.lock still onmotorcycle’s ignitionthe
ar-identification, weredefendant and TorrestheLaBelle’sOn

taking.by unauthorizedattempted theftwithchargedrested and
the evidenceto bothtrial, suppressmovedthe defendantPrior to

Dateoafter Officermadeand his statementsin the trunkfound
themotions anddenied thesetrial courthis cruiser. Theexited

ofnow the denialappealsconvicted. Hesubsequentlywasdefendant
to suppress.his motions

in TrunkEvidenceSuppressI. Motion to

hisdenyinginthe trial court erredthatarguesfirstThe defendant
I,on partin the trunk basedfoundevidencesuppresstomotion

the fourthandConstitutionHampshireNewarticle 19 of the
theWe considerConstitution.Statesto the Unitedamendment

Constitution, see State v.first,claims, our Stateunderdefendant’s
(1983),347, federal case226, 232, using351Ball, 471 A.2d124 N.H.
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1032,to ouronly analysis. Michiganlaw assist See v. Long, 463 U.S.
(1983); Smith, 271, 274,v. 141 1215,1049-50 State N.H. 681 A.2d

(1996).1217 The Federal Constitution offers no greater protection
Smith, 275,in this 141context. N.H. at 681 A.2d at 1218.

I,Part article 19 thatprovides “[e]very subject hath a right to be
secure from all unreasonable searches and seizures of his person,

houses,his his and allpapers, possessions.”his “A warrantless
persearch is se unreasonable and invalid unless it comes within one

of a few recognized exceptions.” State v. Theodosopoulos, 119 N.H.
573, 578, 1134, (1979), denied,409 A.2d 1137 cert. 446 U.S. 983
(1980). warrant,“Absent a the burden is on the State to prove that
the search was valid to ofpursuant one these exceptions.” State v.
Sterndale, (1995).445, 447, 409,139 N.H. 656 A.2d 410

One such exists forexception exigent circumstances that itmake
impracticable MacDonald,to a 13,obtain warrant. State v. 129 N.H.

(1986).20, 35,523 A.2d 39 exigent“[W]hether circumstances exist is
largely questiona of fact to be bydetermined the trial court which

will 21,we not disturb clearlyunless erroneous.” Id. at 523 A.2d at
added)39 (emphasis (implying that determinations of whether

law).exigent circumstances exist also questionsinvolve of We have
“exigentheld that circumstances refer to those situations in which

law enforcement agents will be unlikelyunable or to effectuate an
arrest, search, seizure,or for exists,which probable cause unless

and,actthey swiftly without seeking prior judicial authorization.”
20, omitted).Id. at 523 A.2d at 39 (quotation Exigent circumstances

also exist where there is a need forcompelling immediate official
action and a risk delaythat the inherent in obtaining a warrant will
present a substantial threat of imminent danger to life or public
safety. Id. This appeal concerns the exigentlatter circumstances
situation.

The State argues, found,and trialthe court that Officer
Santuccio had a legitimate concern for his safety when he observed
the vehicle’s trunk ajar. He was aware that Torres had recently been
arrested for Furthermore,armed robbery. Officer Santuccio had
just been surprised by an unexpected person in carthe and thought
yet subjectanother himawaited in the trunk. We agree with the
trial court that this concern exigentconstituted circumstances.

We find instructive the case law developed in connection with
concern for officer safety during residential arrests and searches.

Buie,See Maryland 325, (1990);v. 494 U.S. 334 United States v.
Daoust, 757, (1st 1990); Smith,916 F.2d 277,759 Cir. 141 N.H. at 681

Buie,A.2d at 1219. In the United States Supreme Court held that
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a limitedpermits properly pro-Fourth Amendment[t]he
in-home whenconjunctionin with an arrestsweeptective

a belief based onpossessesthe officer reasonablesearching
sweptfacts areaand articulable that the to bespecific

a to those on the arrestposing dangerharbors an individual
scene.

Buie, “cursorya should be limited to asweep494 U.S. at 337. Such
may sweepwhere a be found. Thespaces personof thoseinspection

necessary dispelno than is to the reasonable[may] longerlast[]
Id. 3 W.generallyof . . . .” at 335-36. Seesuspicion danger

LAFAVE, ON THE FOURTHAND SEIZURE: A TREATISESEARCH
1996).(3d Smith,6.4(c),§ In adoptedat 323-35 weAMENDMENT ed.

of our and'holding “legitimatea own searchextension[]the Buie as
I, article New Consti-part Hampshirelaw 19 of theseizure under

1219; Daoust,276,Smith, N.H. at A.2d at see alsotution.” 141 681
Circuit).inat 759 Buie the First(applying916 F.2d

Santuccio,case, towayIn Officer on histhe instant while
a blue He under­motorcycle, observed Nissan.examine LaBelle’s

car the and Torresthat to be the in which defendantstood vehicle
onlyhad that he and the defendantAlthougharrived. Torres stated

involved, lyinga thirdSantuccio observed individualwere Officer
then informationin the back seat. Officer Santuccio receiveddown

robbery.forhad arrested week before armedthat Torres been the
vehicle,thethe third individual to exit Officerfinally gettingAfter

ofajar. Fearingcar’s trunk the presenceSantuccio noticed the was
fourth, individual, Hetuggedhe on the trunk.possiblya armed

to trunkthat is standard make sure thetugging proceduretestified
is not held down from the inside.beingcover

MacDonald,circumstances, see 129the of theViewing totality
21, 39, we distinguishN.H. at 523 A.2d at cannot Officer Santuccio’s

byfrom cases a limited search officersprior permittingsituation our
atand the for ambush. See id.safety potentialfor theirfearing

275-76,40; Smith, 1219.21-22, A.2d 141 N.H. at 681 A.2d at523 at
to officersinterpreted deny policeconstitution should not be“Our

Smith, 276,atharm.” 141 N.H.right protectthe to themselves from
6.4(c),1219; LAFAVE, §at 3 at 324. Conse-supra681 A.2d see

valid, the dentthe search was valid. Because the search wasquently,
lock Officer Santuccio observed are admissiblepuller ignitionand

to the warrant Seeplain exception requirement.under the view
277,Smith, affirm the141 681 A.2d at 1219. We thereforeN.H. at

motion thisdenying suppresstrial court’s the defendant’s toorder
evidence.
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WarningsMirandaII.

in denyingcourt erredthat the trialarguesnextdefendantThe
warnings.Mirandamade withoutstatementssuppresshis motion to

(1966).Arizona, The defendant384 U.S. 436v.MirandaSee
no consti-initial, presentvolunteered statementsthat hisconcedes

however, in frontsteppedafter hethatargues,Hetutional problem.
vehicle, inhe wasexited theDateocruiser and Officerpoliceof the

statements, therefore, aresubsequenthisasserts thatcustody. He
warningsMirandanofact that he receiveddue to theinadmissible

at that time.
“a custodial interro-requireto wewarnings apply,For Miranda

628, 633,N.H. 517128Dellorfano,v.by police.the Stategation”
(1986). warnings]1163, safeguards [Miranda“TheseA.2d 1166

ofcombined effectscounteract thenecessary towere deemed
ISRAEL,1 LAFAVE & J.. . . .” W.custodyandinterrogation
added).(1984)6.6, (emphasis§ 489atPROCEDURECRIMINAL

custodymust exist: andThus, applyMiranda to two elementsfor
interrogation.

essentiallyarepurposesfor Miranda“Custody determinations
unlessrulingscourt’sfactual, superiortheupholdand we will

of anor the resultweightmanifest of the evidencecontrary to the
123, 126, 181,562 A.2dv. 132 N.H.Carpentier,of law.” Stateerror

added)(1989) custody determinationsthat(emphasis (implying183
law). topersona“Custody entitlingofquestionsalso involve

orformal arrestduring interrogation requiresprotectionsMiranda
associated withdegreeof therestraint on freedom of movement

omitted). “In the absence of formalId. (quotationformal arrest.”
arrest, suspect’swhether a freedomtrial court must determinethe

how a rea-by consideringcurtailedsufficientlyof movement was
hishave understoodin wouldsuspect’s positionsonable man the

omitted). “In126-27, (quotation562 A.2d at 183situation.” Id. at
consider,decision, among otherthe trial court shouldreaching its

numbersurroundings, thefactors, familiarity with hissuspect’sthe
wassuspectto which thedegree physicallyof thepresent,officers

Id.restrained, duration and character.”and the interview’s

for thesupportampleA of the record revealsreview
in custody.was not Officerthat the defendantsuperior rulingcourt’s

in of his car. Officerto stand frontmerely asked the defendantDateo
found, questioningthat histestified, courtsuperiorDateo and the

It wasnature.purely generalincident was of athroughout the
statute, 644:6. TheRSAHampshire loiteringunder the Newallowed

given volun-to his initial remarksattempts distinguishdefendant
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tarily while Officer inDateo was his vehicle from those made once
Officer Dateo exited his cruiser when the men inwere front of the

car,Byear. hisexiting patrol Officer Dateo better ensured his
safety. Officer Dateo’s actions would not asuggest custodial situa-
tion to a person. 126-27,reasonable See Carpentier, 132 N.H. at 562
A.2d at 183.

Fui’thermore, pat-downthe search to which the defendant
consented aconstituted reasonable measure utilized to better

an brief,ensure officer’s safety.individual The voluntary pat-down
search did not “custody”constitute for Miranda purposes. See

Johnson, 573, 578, 222,State v. 140 N.H. 669 A.2d 226 (1995)
that, seized,(reasoning although defendant necessarilynot “in

custody” for Miranda purposes); Berkemer v. McCarty, 468 U.S.cf.
(1984)420, 439, 441-42 that(reasoning routine traffic stops, like

Terry stops, compeldo not Miranda warnings because notsuspect
seized).in custody, although custody,Without byeither arrest or

freedom,equivalent restraint of protectionsthe of Miranda do not
apply. agreeWe with the superior findingcourt’s that the defendant
was not in incustody at the time policeThe were notquestion.
required to Therefore,administer Miranda at thatwarnings time.
the trial court properly denied the defendant’s motion to suppress
the statements made at that time.

Because some of the issues inraised the defendant’s ofnotice
brief,do not inappeal appear his we treat them as waived. See State

Penn, 351, 351, 1014,v. (1985);127 N.H. 499 A.2d 1015 see also State
Perkins, 713, 715,v. 504, (1981);121 N.H. 435 A.2d 505 v.Davis

State, (1947).321, 323, 793,94 N.H. 52 A.2d 796
We have reviewed the record with respect to the defendant’s

remaining arguments findand them to be without merit and
nowarranting 321,further discussion. Vogel Vogel,See v. 137 N.H.

322, (1993).595,627 A.2d 596

Affirmed.

All concurred.


