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on theWilson, K. GouldBrown, (Bryanof& ConcordOlson
Foundation, Inc.,Legaltobrief), RightNational Workand Defense

(John orally), for defendantScullyC.VirginiaSpringfield,of
Russell Ober.

Concord, for NEA-NewSacks, attorney, bystaff briefofSteven R.
as amicus curiae.Hampshire,

(Glenn brief),Molan, RA., R. Milner on theof Concord&Cook
as amicus curiae.Hampshire,of NewFirefightersfor Professional

BRODERICK, an order of theappealsRussell OberJ. Defendant
J.) agencythat feesholding compulsorySuperior (Hampsey,Court

to a collectivepursuantpublic employeeson non-unionimposed
lawful. We affirm.agreement arebargaining

(NTU) and Hudson Fed-Nashua Teachers UnionThe plaintiffs,
(HFT), bargainingcollectiveTeachers are the exclusiveeration of

andof defendant Nashuaemployeesfor certain therepresentatives
is an ofemployeeRussell Oberschool districts. DefendantHudson
of HFT. Bothbut is not a member theHudson School Districtthe

(CBAs) withbargaining agreementscollectiveplaintiffs negotiated
in theiremployeesthat allrequiredschool districtsrespectivetheir

union, ofregardlessan fee to thepay agencyunits tobargaining
are assessmentsAgencyunion members. feestheywhether were

bargaining represen-collectiveemployees paythat non-union their
representationassociated with exclusivedefraytative to the costs

Mills,Ass’n v. 115Employees’See Statebargaining.and collective
473, 6, (1975); New478, 11 Abbott v. StateN.H. 344 A.2d of

1984).(PELRB 9,a., No. 84-22 MarchHampshire &
by involuntary payrollmeans ofagencyOber’s fee was collected

deductions, the involun-challengedwithout his authorization. He
of laborwage departmenta claim with thetary by filingdeductions

thenplaintiffsthat such deductions are unlawful. Thewhich ruled
superiorwith thejoint declaratory judgnfenta forpetitionfiled

isagencyof feesruling mandatory paymentcourt a thatseeking
wagesof such fees from doesinvoluntarylawful and that deduction
agencythat feescompulsoryState law. The court heldnot violate

thatare lawful butpublicas of a sector CBAnegotiated part
of themcollectingas a meansinvoluntary payroll deductions

(1)(1996). compul-arguing thatappeals,RSA 275:48 Oberviolated
explicitwithoutnegotiatedin sectorsory agency publicfees the

first amendmentunder therightsauthorization violate hisstatutory
(2)Constitution, agencyof feesimpositionandto the United States

(1987)1(c) union273-A:5, “encourages”itbecauseviolates RSA
membership.
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I

We agencyfirst address Ober’s contention that incompulsory fees
public bythe sector not explicitly impermissiblyauthorized statute

hisinfringe upon first amendment Ober onrights. relies Abood v.
Education, (1977),Detroit Board 431 209 argueU.S. to that theof

compulsory agency fee in thisprovisions case are unlawful.

Abood,In the Court sectorSupreme publicexamined com­
pulsory agency theyto determine whether thefees “violate consti­
tutional of . .rights government employees 211,. Id. at The
issue a Michigan explicitlyarose under statute that authorized such
fees. acknowledgedId. The Court that compelled supportfinancial
of an exclusive anbargaining representativecollective has impact

anupon first amendment interests. Id. at 222. Theemployee’s Court
held, however, that representation systemunder the exclusive union

sof by legislature,labor relations created the Michigan agency fee­
could constitutionally justified by legislativebe “the assessment” of

intheir laborimportance promoting peace by discouraging “free
riding” of non-union Id. at 221-25.employees. Although Abood

explicitlyinvolved a state statute that sanctioned the assessment of
fees,agency we do not read Abood to limit counterbalancingthe

See,“legislative onlyassessment” to explicit statutory language.
(Del.Dist.,v.e.g., 841,Alvini Colonial A.2dSchool 641 844-46 Ch.

1993) in(upholding agency provision publicfee sector CBA as
pursuantconstitutional to Abood lackdespite explicitof state

(Del. 1994).fees),authorizing aff’d,statute A.2dagency 645 568 We
interpret agencyAbood also to fees inpermit publicthe sector

legislature bywhere the has authorizedimplicitly them statute as
part of an legislativeoverall scheme to laborpromote peace through
mandatory collective Such is the in Newbargaining. Hamp­case
shire.

273-A,examining the19statutoryAfter of RSA chapterscheme its
law,statutory and relevant case we thatpredecessor, agencyhold

statutorilyfees are as a proper subject negotiationauthorized of
(1987).273-A:3, (1987)273-A:l,under RSA I See XIRSA (defining

apd“terms conditions of see v.employment”); also Cheever South­
Ctr., 589, 590-91,ern N.H. Regional 565,Med. 141 N.H. 688 A.2d

(“this(1997)566-67 iscourt the final arbiter of the intent of the
legislature expressedas in the words aof statute considered as a

omitted)).(quotations onlywhole” Not are such fees consistent with
the legislative purpose promotingof harmonious labor relations
through mandatory but alsobargaining they playcollective a

invaluable laborensuring peace.role See South Down Recreation
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(1996) (“Our314,484, 487,Moran, 686 A.2d 316v. 141 N.H.Assoc.
inintentlight legislature’sin of theis to statutesgoal apply
bythem, to be advancedpolicy soughtin of thelightandenacting

omitted.)). The(Quotations publicstatutory scheme.”the entire
anyoutweighsof feesagencythe assessmentbyinterest served

first amend­employee’son amay impose publicinfringement they
Therefore,Abood, negotiated,431 at 221-25.U.S.rights.ment See

constitutional andpublicin the sector areagency feescompulsory
contract adminis­bargaining,to finance collectivebe assessedmay

tration, adjustment.and grievance

273-A:3, I, between abargainingcollectiveUnder RSA
of anrepresentative employeeexclusiveemployer and anpublic
broadly definedmandatory. legislatureis The Statebargaining unit

to includesubject bargainingto collectivescopethe of matters
273-A:l,of RSAemployment,”hours and other conditions“wages,

XI, to exclude from theidentified matters it wishedspecificallyand
see, (“managerial policy”);id.process, e.g.,bargainingcollective

(matters(1987)273-A:3, andconcerning policies practicesRSA III
statutory language excluding agencyis nosystems).of merit There

v.Berlin Policesubject bargaining. Tremblayas a ofproperfees Cf.
(1968)416, 422, 668,Union, A.2d union(upholding108 N.H. 237 672

because, alia, no law prohibitedclause in CBA inter Stateshop
(decided law); v.KingstownTown N.shops) priorunion under of

1972)(R.I.342,Ass’n, 297 A.2d 345-46KingstownNorth Teach.
despitein CBA lack of statute(upholding agency provisionfee

fees). agencyTo sinceauthorizing agency contrary,theexplicitly
in of “other offairly categoryfees are included the broad conditions

in anegotiationhas sanctioned theiremployment,” legislaturethe
public sector CBA.

Furthermore, ofinterpreting employment”“other conditions
of RSApurposeto fees is consistent with theincorporate agency

bar­peace by requiring273-A to achieve labor collectivechapter
representativean exclusivegaining public employerbetween a and

unit. Manchesterbargaining Appealof all within a Seeemployees of
(1987)114,Comm., 151, 153, 523 A.2d 115Bd. School 129 N.H.of

ofpolicy273-A to “the(legislature adopted chapter pursuantRSA
betweencooperativestate to foster harmonious and relationsthe

public byand to thepublic employers employees protectand their
govern­and ofencouraging orderly uninterrupted operationthe

332, 335-36,Assoc.,ment”); Franklin Education 136 N.H.Appeal of
(1992)919, withnegotiationdirect(public employer’s616 A.2d 921

of exclusive collective bar-employees purposeindividual thwarts
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gaining 273-A);representation 273-A:3,under RSA chapter RSAcf.
(1987)I. An exclusive representative certified under RSA 273-A:8

a dutyhas to allrepresent employees within the unitbargaining
fairly without toregard anywhether employee is a union member.

273-A:3, I, :11, (1987); Street,See RSA I Machinists v. 367 U.S.cf.
(1961) (“a740, 761 union’s status as exclusive bargaining represen­

tative Railwaythe Labor carries with it duty fairlyAct] the[under
and toequitably represent class,all employees of the craft or union

nonunion”). turn,and In employees,the including non-union em­
ployees, are bound to accept the benefits forbargained on their

273-A:11, I;behalf. See RSA Appeal Franklin Educationcf. of
Assoc., 335-36,136 N.H. at 616 A.2d at 921. Labor ispeace enhanced
by withproviding employees singlea bargainingvoice when with
their employer, byand eliminating the burden on employerthe of
facing conflicting demands from various employees within a single

Abood,unit.working 431 at 220-21.U.S.Cf.

“The tasks of negotiating and aadministering collective-­
bargaining agreement and representing the interests of employees
in settling disputes and processing grievances are continuing and
difficult ones . . . often entail expenditure[and] of much time and
money.” fees,Id. at 221. agencyAbsent non-union employees receive
the benefits of employment terms and conditionsimproved resulting
from mandatory collective bargaining payingwithout the associated
costs Mills, 478,incurred to achieve such benefits. See 115 N.H. at

11; Abood,344 A.2d at 431 U.S. at 221-23. These “free riders”cf.
Abood,could disrupt peace. 221-23; Mills,labor See 431 U.S. at cf.

478, 11;115 N.H. at 344 A.2d at Town N. Kingstown,297 A.2d atof
that,344-46 (holding despite public school teacher’s right-to-work

provision in state statute and lack of explicit language permitting
statute,inagency fees that compulsory agency fees are consistent

with preventing toincentive be “free rider” in oflight mandatory
collective bargaining). We hold that where collective bargaining is
mandatory, it would manifestly inequitablebe to permit those who

joindecide not to a union to receive the benefits of a negotiated CBA
without allowing publica employer and exclusive bargaining repre­
sentative to impose agency fees.

Moreover, the public employee (PELRB),labor relations board
jurisdictionwhich has to determine unfair labor practice charges
273-A:6, 1996),under RSA I (Supp. has long agencyheld that fees

a permissible subjectare of a CBA. See State v.Employees’ Ass’n
(PELRB 1977).Plymouth a.,College 11,State & No. July77-19 The

legislature has not legislationenacted to anycorrect perceived
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permissivefees as aregarding agencyPELRBby themisperception
chapterRSA 273-A.bargaining undersubject of collective

autho­statutorilylegislaturewe hold that theAccordingly,
broadlysubject bargaining byof collectivefees as aagencyrized

in of itslightof employment”“terms and conditionsdefining
mandatory collectivepeace throughto laborpurpose promote

of the FederalTo be valid under the first amendmentbargaining.
however,Constitution, solelybe tailored and usedagency fees must

administering the CBA andnegotiatingfinance the cost of andto
FacultyLehnert v.grievance procedures.associated See Ferris

Abood,507, (1991);Assn., 519 see also 431 at 233-37.500 U.S. U.S.
addition, to contributeemployee requiredIn a non-union cannot be

Lehnert,ideologicalor activities. See 500 U.S.politicalto a union’s
Moreover,519-22; Abood, employ­431 U.S. at 234-36. non-unionat

a fair of costspay portioncannot to more than therequiredees be
by bargaining;with the benefits achieved collectiveassociated

otherwise, Town N.riding.”union members would be “free See of
297 A.2d at 346.Kingstown,

II

argues compulsory agency expresslyOber next that fees are
1(c)273-A:5, they unionprohibited by “encourage”RSA because

1(c)273-A:5,unfair labormembership, practice. prohibitsan RSA
tenure,hiringfrom in the or orpublic employers “discriminat[ing]

foremployment employeesthe terms and conditions of of its the
inpurpose encouraging discouraging membership anyof or em-

added.)(Emphasisployee organization.”
inlanguageOber relies the National Labor Relations Actupon

1(c)(NLRA) 273-A:5, isand other state statutes to assert that RSA
See, (1995);§ Ficek v.right-to-work e.g.,a statute. 29 U.S.C. 157

Boilermakers, etc., 860,International Bro. 219 N.W.2d 872-73of
(N.D. Ass’n, 186,1974); Churchill v. S.A.D. No. Tchrs. 380 A.2d49

(Me. 1977); District,v. 202Smigel Southgate Community192 School
(Mich. 1972).305, by foreignN.W.2d 307-08 We are unpersuaded

statutory language significantlyschemes with that differs from RSA
chapter by foreign significantly273-A and case law with facts that
differ from the case before us.

in 1975 andlegislature repealed chapterThe RSA 98-C
273-A,it withreplaced chapter chapterRSA 273-A. Similar to RSA

former RSA 98-C mandated betweenchapter bargainingcollective
public employers representativesand of employee organizations,
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to take action to assure that “no interfer-employersand mandated
ence, restraint, or discrimination is ... topracticedcoercion

membership,” (Supp.or RSA 98-C:2discourage encourage [union]
1973) added). 98-C:2, however, thatRSA also declared(emphasis

“without of or toemployees right, penalty reprisal,had the fear
form, or tojoin any employee organization,and assist refrain from

added.) enacting chapterWhen RSAany activity.” (Emphasissuch
98-C, the chose torepealing chapter legislature273-A and RSA

provision. doing, legislatureexclude this In so the eliminated the
State,as a as well asHampshire right-to-workclassification of New

v. Townprohibition agency Campthe on fees. SchoolCf. Wolfeboro
(1994)496, 499, 928,642 A.2dWolfeboro, (language138 N.H. 930of

mayin that was excluded in new statuterepealed specificallystatute
limitation);priorbe indicative of intent to eliminatelegislative

478-79,Mills, “join11 that(holding115 N.H. at 344 A.2d at and
of that Newlanguage Hamp-assist” former RSA 98-C:2 indicated

State, precluding employersshire was a thus fromright-to-work
employees).fees on non-unionimposing agency

Mills,In that an agency shop agreementwe determined
inright-to-work provision providedcould not co-exist with the

Mills, 479,N.H. at at 11.former RSA 98-C:2. 115 344 A.2d We
“join and ofspecifically upon languagerelied the assist” RSA

legislature agencyto conclude that the intended to outlaw98-C:2
non-union em­shops compulsory effectively requiredbecause fees

not, however, rely uponto “assist” unions. id. We did theployees See
— similar“encourage” language languageof RSA 98-C:2 to the

—1(c)273-A:5, to thatsupport agencycurrent RSA the conclusion
notstatutorily prohibited. interpretfees were See id. As we did the

in unionprohibition against “encouraging” membershipRSA 98-C:2
Mills,to in we do not construe the similarpreclude agency fees
1(c) Moreover,273-A:5, preclude agencyin RSA to fees.prohibition

byPELRB that fees are not RSAagency prohibitedthe has held
1(c)273-A:5, membership.as union See Abbott v.“encouraging”

1984).(PELRBa., 9,MarchNew & No. 84-22HampshireState of
lastly argues agency “typically” highOber that because fees are

it to for union member-only marginally expensive payand is more
effectively encouraged joinnon-union are to theship, employees

for employ-union and receive the additional benefits reserved union
disagree.ees. We

rule, financialmembershipAs a union involves twogeneral
Alvini, First,A.2d at 847. union members mustcomponents. See 641

bargain-for the cost and benefits associated with the collectivepay
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second, must “all theunion for ofpayand membersing process,
Id.social, of the . . .and economic activities unionpoliticalother

costs offairly to the and benefitsfees are allocatedagencyWhen
payhave toemployees optionnon-union thebargaining,collective

onlyIt isby membership.afforded unionfor the additional benefits
fairly employeesnot allocated that non-unionfees areagencywhen

activities, in such casesto subsidize union andeffectively forcedare
tojoinact as an to the union securemightfees well incentiveagency

Thus, union dues.alwaysfees must be less thanagencyits benefits.
1(c)273-A:5, not prohibitwe hold that RSA doesAccordingly,

non-unionprovided that such fees are tailored tofeesagency
bargaining,of ofpro rata share the cost collectiveemployees’

administration, adjustment.and grievancecontract

Affirmed.

J., dissented;BROCK, C.J., THAYER, the concurred.and others

THAYER, J.,BROCK, C.J., dissenting: majorityThe concludesand
authorization, thenoalthough explicit legislativethat isthere

practicesfrom list of unfair laboragencyabsence of fees the
addition,Inintention to allow suchlegislature’sindicates the fees.

ofmajority statutory phrasethe “other conditionsinterpretsthe
fees.agency respectfullyto include Weemployment” implicitly

Although court acts as “the final arbiter of the intentdisagree. this
in of a consideredlegislature expressedof the as the words statute

whole,” Ctr., 141 N.H.Regionala Cheever v. N.H. Med.as Southern
(1997)589, 590-91, 565, omitted),688 “we will(quotationA.2d 566-67

said,” Appealhavelegislature mightnot consider what the of
(1997)611,Zimmerman, 605, 678,141 683 (quotationN.H. 689 A.2d

omitted), v. Employers’or of Smith Am.questions policy,decide
(1960).Co., 530, 534, 564,102 N.H. 163 568 But see PetitionIns. A.2d

(1986) (when31, 753,24,128 N.H. A.2dChapman, 509 758of
“its to theexercising power regulate prac-inherent constitutional

law,” in“greater policymaking).of court has freedom”tice
hasby majority, SupremeAs noted the the States CourtUnited

employees financiallythat to theircompel support“[t]ostated
Firstrepresentative impact uponhas an theircollective-bargaining

Education,interests,” v.Abood Bd. 431 U.S.Amendment Detroit of
(1977),209, pay222 torequiring employeesand that non-union

fees is “a on First Amendmentagency significant impingement
(1984).Clerks, 435, oflightEllis v. 455 Inrights,” Railway 466 U.S.

implicated imposition agencyconstitutional the of feesright bythe
authorization, notlegislativeabsence we willexplicitand the of
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intended,”guess “what the legislature might have Dionne v. City of
(1991)Manchester, 225, 227, 1016,134 N.H. 589 A.2d (quotation1017

omitted), or “add words that the legislature did not see fit to
include,” Cheever, 592, Instead,141 N.H. at 688 A.2d at 567. we
believe that this is a “legislativematter for assessment thanrather

fiat,”judicial Co.,for determination Am.by Employers Ins. 102
536, (Kenison, C.J.,N.H. at 163 A.2d at 569 anddissenting), decline

to interpret the onlegislature’s silence this issue as implicitly
fees,authorizing agency Co.,Lakin v. Daniel Marr & Son 126cf.

(1985)730, 1299,732-33,N.H. 495 A.2d 1301 (refusing implicitlyto
allow workers’ compensation carrier to recover interest on lien

issue).legislaturewhere silent on
Abood,This conclusion is consistent with a bycase misinterpreted.

Abood, 211,majority. case,the 431 U.S. at 213. Unlike this Abood
arose under a statute thatMichigan explicitly authorized such fees.

211, 214; 423.210(1)(c).Id. at Comp. §see Mich. Laws Ann.
Although the Court that impositiondetermined the of agency fees

amendment, Abood,did not 225-26,violate the first 431 U.S. at the
decision, alia,Court based its inter on the fact that agency fees

were “constitutionally justified by legislativethe assessment of the
important contribution of the union shop systemto the of labor

added).relations.” Id. at 222 (emphasis No such legislative assess­
ment is evident in the instant case.

reasons,For the foregoing respectfullywe dissent.
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