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activityof the sexualknowledgeindependenthadthat the victim
649,Berrocales, at140 N.H.charged.”defendant iswhich thewith
waspriorthat abuseHere, conceded1047. the defendantA.2d at670

victim]because “whileknowledge, [thesource of sexualonlynot the
Center, therapyin constantengagedhe wasYouthSpauldingwas at

trial court’sdisturb theAccordingly, we cannotabuse.”about sexual
it thetheoryhis that wasprovefailed tothat the “defendantruling

other, gavethatthree, anytoopposedasageatexperience
allegations,”presentthesupportinformation tothecomplainant

inadmissi-was irrelevant andsexual abusepriorand therefore the
almostMoreover, of this information isvalueprobativetheble.

manifest, as an... ispotential prejudice“[t]hewhilenegligible,
thelikely compromisewouldallegationpriorinto theinquiry

Id.jury.”and mislead theprivacyvictim’s

ErrorIV. Cumulative

the trial courtbythat cumulative errorsarguesThe defendant
to confrontation because herights rightandprocesshis dueviolated

credibility of the victim.effectively challenge theunable towas
however,court,trial thisparton the of thewe find no errorBecause

669,Smart, at 622 A.2d atSee 136 N.H.persuasive.is notargument
1216.

Affirmed.

HORTON, J., concurred.only;in the result the othersconcurred
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Aivalikles, Nashua,William E. of by orally,brief and for the
plaintiff.

Associates,Law L.John Allen & P.C. of ManchesterOffices of
(Richard M. Husband on the brief and fororally), the defendant.

j.HORTON, The Williamplaintiff, Barnsley,C. appeals the
J.)(Hoilman,Superior grantCourt’s of summary judgment in favor

defendant,of the Empire Mortgage Limited Partnership V. We
reverse and remand.

8, 1988,On November the plaintiff executed a commercial real
$180,000estate promissory note and formortgage with the

(bank),Hillsborough Bank and Trust Company bysecured four
lots inbuilding Templelocated and one lot in Ipswich.located New
provided monthlyThe note for paymentsinterest “at a equalrate to

the lending Inc.,base rate of BankHillsborough &Trust Company,
(4.0%)plus Four percent, adjusted daily.”

The bank on by 1991,foreclosed three lots June 1991. In August
plaintiffthe learned of proceedingsforeclosure forscheduled

lots,September 1991 on the last two which were subsequently
30, 1991,cancelled. Around August the Federal Deposit Insurance

(FDIC)Corporation assumed the ofobligations the then-failed bank
assets,manyand distributed of subjectthe bank’s not including the

note, 25, 1995, FDIC,to Bank.Peterborough Savings On June the as
bank,receiver for assignedthe the Barnsley to themortgage

defendant.
1996,In the defendant notified the plaintiff plansof to foreclose

23,the onmortgage the last two lots on anMay alleging outstanding
$180,000balance due on promissory 1996,the note. In May the
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enjoininan bill to the foreclosureplaintiff parte equityfiled ex
sales,thealleges throughThe that foreclosureproceedings. plaintiff

10, 1988,agreement August promis-to an dated thepursuantand
has The has not a of thissory paid. plaintiff provided copynote been

13(3).appeal.to on SUP. CT. R. Thethis court Seeagreement
alleges paidafter the bank the otherplaintiff’sdefendant that

debts, satisfy mortgage.no funds available to the Thewere
plaintiffalso that the offered no evidence to thedefendant contends

to be and the to becontrary. Finding negotiable,the note defendant
course,in due the trial court did not the merits ofa holder consider

arguments. summary judg-The moved forBarnsley’s defendant
superior granted plaintiff’sAfter a the court thehearing,ment.
injunction enjoinfor a to the foreclosurepreliminaryrequest
1996, however,In the theproceedings. grantedNovember court

summary plaintiffmotion Thejudgment. appeals.defendant’s for
(1) the aargues:the because note includesappeal, plaintiffOn

rate, notinterest it is for a sum certain and is thereforevariable
(2)non-negotiable; non-negotiable,because the note is the defen-

subjectis not a in due course and is therefore a holderdant holder
(3)of and the deed wasplaintiff’s payment; mortgageto the defense

plaintiff paidvoid since the had note in full.the
mustsummary judgment,“When a motion for the courtreviewing

in lightconsider the the most to the partyevidence favorable
the takeopposing motion and all reasonable from theinferences
in Countryevidence that favor.” v. Newparty’s High Assocs.

(1994)Co., 39, 41, 474,Hampshire Ins. 139 N.H. 648 A.2d 476
(citation omitted). We find that the trial court erred as a matter of
law in granting summary judgment to the defendant.

Although courtthe defendant and the trial considered recent
(UCC),toamendments Uniform Code see RSAthe Commercial

(1994),et weseq. only382-A:3-101 the 1961 version of theapply
governedsince it atnegotiableUCC instruments the time of the

CONST, I,of promissoryexecution the note in Seequestion. pt.N.H.
art. 23.

negotiable,To be must bea note for a “sum certain.” Former RSA
382-A:3-106(l) (1961) (amended 1994)and recodified provided:

payableThe sum a sum thoughis certain even it is to be
paid

(a) installments;with stated interest or orby stated

(b) with stated different of interest andrates before
date;after default a specifiedor or
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(c) with a stated discount or addition if orpaid before
for payment;after the date fixed or

(d) with exchange exchange,or less whether at a fixed
rate;or atrate the current or

(e) with costs of or an attorney’scollection fee or both
default.upon

Official Comment 1 further provided:

anyIt is sufficient that at time of payment the holder is able to
determine payablethe amount then from the itselfinstrument
with any necessary computation. . . . The computation must be
one which can be made from the instrument itself without

source,anyreference to outside and this section does not make
negotiable a note with “atpayable interest the current rate.”

Former RSA 382-A:3-106 Official 1.Comment
The negotiability of a variable interest rate note under the 1961

UCC is a of firstquestion impression. Since a primary purpose of
the UCC is “to make uniform the law among jurisdic-the various

382-A:l-102(l)(c)tions,” (1961),RSA we look to other jurisdictions
for guidance. grapplingCourts with the ofnegotiability variable

ANDERSON,interest rate notes have been R.divided. See 5A
(3d3-106:9, 1994);§UNIFORM COMMERCIAL atCode 204 ed. see

Annotation,generally Negotiability ProvidingInstrumentsof for
3-106,§Variable Rate Interest Under 69 4THUCC A.L.R. 1127of

(1989). courts containingSome found notes variable interest rates to
and, therefore, ANDERSON,be for a sum negotiable.certain 5ASee

3-106:9, Others,supra however,§ at 204. strictly rejected any
variable rate that could not be calculated from the four corners of

3-106:10,§the document. See id. at 206.
adoptWe the view established in Centerre Bank Branson v.of

(Mo. 1988).744Campbell, App.S.W.2d 490 Ct. In Campbell, the
interest rate in the note could onvary based the bank rate charged

“[ijnterestto the maker. Id. at 492. The note thatprovided may vary
with bank chargedrates to Strand Investment Id. InCompany.”
deciding that was not negotiable,the note the courtCampbell
reasoned that the “holder of the note would to investigatehave [the
interest charges] determiningbefore the amount due on note atthe
any payment.”time of Id. at 498.

case,In presentthe the note establishes the rate onbased
the “base rate” of the bank. Tolending determine interest due on

note, Thus,the inquire identifythe holder must to the “base rate.”
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necessary forinstructionsnot contain alldrafted, doesthis noteas
To determine therate.actual variableidentify theholder tothe

time, must ask thethe holderany givenaton the notedueamount
RSAthat under formerWe holdrate.”lendingits “basebank

whichvariable interest rateincludes a382-A:3-106, the notewhen
within thecontaineda formulathroughbe ascertainedcannot

to decideWe declinedocument, for a sum certain.is notthe note
ascertainableobjectivelytoof interest tiedratewhether a variable

rate, fundsfederalprime(e.g.,rateswidely disseminatedand
etc.)Rate, notesrate, preventInterbank OfferLondondiscount

Klehm v.Comparebeing negotiable.fromthe 1961 UCCunder
1987)(Ill.187, withChalet, Ltd., App.192 Ct.N.E.2d518Grecian

1987).(Va.191, SubsequentRoeder, 194v. 360 S.E.2dTaylor
that notes under theuspersuadesfurtherenactmentlegislative

3,Articlethe revisedUndernegotiable.notUCC areformer
rates are1994, variable interestwithin instrumentsadopted

:3-112(b) (1994);382-A:3-104(a),RSAnegotiable.madespecifically
Area, Inc., 397, 403, 506 A.2d127 N.H.Tyroleanv. Skisee Cowan

(1985).690, 694

is not a holderthat the defendantarguesnextplaintiffThe
certain,for a sumnote was notBecause theagree.in due course. We

(1961)RSA 382-A:3-106instrument.negotiablenote cannot be athe
1994).(amended was notthe noteplaintiff’sBecauseand recodified

in due course.not become a holderthe FDIC couldnegotiable,
institution, “[t]hesavingsover a failedWhen the FDIC takes

law,receiver, ofshall, by operationandas conservator or[FDIC]
titles, and thepowers, privileges ofrights,to . . . allsucceed

1821(d)(2)(A)(i)§. . . .” 12 U.S.C.institutiondepositoryinsured
(1994). Further, providedassets arerights to the bank’sthe FDIC’s

law. Seelaw, by federalsupplementedstate and are notfor under
(1994).FDIC, 79, Consequently,v. 512 U.S. 86O’Melveny Meyers&

holder, subjecta to theonlycould beas we the FDICexplained,
(1961)the See RSA 382-A:3-306payee.claims and defenses of

1994).(amended of how defendantRegardless theand recodified
FDIC, subject plaintiff’sis to thethe itacquired the note from

claims and defenses.

course,a in due thethat was holderFinding the defendant
on the claim ofplaintiff’sconsider evidencetrial court did not

plaintiffwhether theand remand to determineWe reversepayment.
ofapplicationandthrough alleged paymentsthesatisfied the note

382-A:3-603(l)(1992);479:6 RSASee RSAproceeds.foreclosure
1994).(amended(1961) foreclosure lawThe UCC andand recodified
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thus,both consider as a of and theirpayments discharge liability,
in whichrespective provisions are not conflict. We need not decide

statute controls the foreclosure. Under the UCC and our mortgage
law, liability mortgageon the note and has been satisfied to the

remand,anyextent that payment plaintiffhas been made. On the
may anyassert defenses against the defendant’s demand for

ROHAN,and for 4 R.payment foreclosure. See POWELL & P.
(1997).37.33,§POWELL ON REAL PROPERTY at 37-226 to 37-239

Reversed and remanded.

All concurred.
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