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Merrimack
No. 97-001

Claremont School District & a.

v.

Governor & a.
(motion vacate)to

8,May 1998

(Paul& Baroff, of Manchester J. on the motion toAlfano Alfano
vacate), Johnfor M. Root.

D.Kenneth of Concord, onMurphy, the to joinmotion and concur
in vacate,the motion to for L.Joseph Delahunty.

Stein, PA., (AndruVolinsky Callaghan,& of Concord H.
Volinsky objection vacate),on the to the motion to for plaintiffs.the
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(Anne Edwards,M.attorney generalT.Philip McLaughlin,
vacate),to the toattorney responseon the motionassistant general,

thefor State.

ofRoot, the boardHORTON, M. a member of defendantJ. John
in Claremonteducation, the decision Schoolmoved to vacate

(Claremont(1997)462,Governor, 703 1353142 N.H. A.2dDistrict v.
II), violatedparticipationon that Justice Batchelder’sgroundsthe

I, II, HampshirePart Article 78 of the NewPart Article 35 and
(1997). Delahunty,L.JosephDefendantand RSA 490:3Constitution

Senate, joinmoved and concurHampshire toof the Newpresident
districts,schoolplaintiffs,Mr. to vacate. The fivein Root’s motion

students, to theobjectedandeight taxpayers parents,five and
attorney’sof fees.requested an awardmotion to vacate and

RSA 490:3us to whetherrequiresThe to vacate determinemotion
and, ifsitseventy temporarilyof tojustices ageover theauthorizes

inso, part:RSA 490:3 providesthe statute is constitutional.whether

of ofdisqualification justicesto theI. as theprovisionsThe
court.justices of thesuperior apply supremecourt to

disquali-shalljusticea of court besupremetheWhenever
anysit in or matterunable to causefied or otherwise

court, the or senior associatesuch chiefpending before
justice tomay anotherjustice assignof the courtsupreme

II of thisprovisions paragraphthe ofaccordingsit to
section.

retirement, inabilityor to sitdisqualification,II. theUpon
court, justice orthe the chiefany justice supremeof of

may assigncourt ajustice supremeof thesenior associate
regularwho has retired fromjustice of the courtsupreme

whilecourt sessions thesupremeservice to sit duringactive
vacancy continues ....

supremeon thetemporarilyto sitjustice assignedIII. A
II of this section shall have alltopursuant paragraphcourt

justice arguments,court to hearauthority supremethe of a
decisions, justiceNo shall beopinions.and filerender

court in the ofto the determinationsupremesit onassigned
orpreviouslyhe has sat forany uponor matter whichcause

nor without his consent.disqualifiedhe iswhich otherwise

issues: whether the term490:3 raises twoof RSAInterpretation
andseventy,over the ofjustices ageto include“retired” is intended

justices overexcludesdisqualified”term “otherwisewhether the
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statutes,age seventy. construing meaningthe of “When the of we
first look to and ofplain ordinary meaningthe the words used.”

(1997).Rowan, 67, 71, 1002,142 N.H. 694Appeal A.2d 1004 “Inof
law,the we are bound to mindful ofinterpreting apparentbe its

purpose, by language lightas disclosed its in the of its legislative
Co., 472, 476,history.” Chagnon v. Union-Leader 104 N.H. 190 A.2d

(1963)721, 1963,724 on(superseded grounds byother Laws ch.
293).

The ofplain language the statute contains no asqualification
to age. simply requires justiceThe statute that a assigned to sit

sessions,during supreme justicescourt of holdingwhen one the
sit,is disqualifiedoffice or otherwise unable to be “retired from

490:3,regular active service.” RSA II. This condition was indisput­
ably satisfied with the oftemporary assignment Justice Batchelder.

if statute,Even we assume in ofambiguity languagethe the the
legislative history shows that the clearlylawmakers intended

supreme justicesretired court over the ofage seventy eligibleto be
1970s,for Intemporary assignments. the late there were a series of

vacancies on the court.supreme then-existingPursuant to statutory
1947, 110:1,authority, see Laws courtsuperior justices were ap-

pointed to sit in the supreme court on numerous occasions. This
apparently and,caused a inbacklog the court insuperior response,

41house bill was introduced in legislativethe 1978 session.
originalThe draft of bill providedthe that supreme“[t]he court

shall justiceconsist of a chief 4 justices,and associate appointed and
prescribed constitution,commissioned as theby justicesand such

yearsless than 70 of age mayas be retired from regular active
permanentservice because of disability or otherwise.” See HOUSE

(1978).and Senate Bills and resolutions HB 41 Subsequent
amendments to the bill specifically eliminated the age seventy
limitation. HearingSee on HB 41 Before the House Judiciary

1978).24,(MayCommittee In describing the bill’s purpose, the bill’s
sponsor stated that that“judges have retired from superiorthe and

courtsupreme may be recalled to fill a vacancy on supremethe
positioncourt. The is a temporary vacancy and judgethe will be

recalled on a day dayto basis as Id.needed.”
its passage, justicesSince successive chief of supremethe court

assignedhave retired courtsupreme justices, who have attained the
ofage seventy, to sit ontemporarily specific pursuantcases to RSA

See,490:3 at least fifteen times. e.g., Claremont School Dist. v.
Governor, (1993) (retired183, 193, 1375,138 N.H. 635 A.2d 1382

490:3);Chief Justice Grimes sat by special assignment under RSA



740

(1997) to document date of birthjudge(requiringsee also RSA 493:1
state). to thisprevious challenge practiceof Nosecretaryat office of

tomade, has not otherwise actedlegislaturehas and thebeen
(1884)37,State,Keniston v. The 63 N.H. 38the statute. Seechange

legislative supportsor actionchallengethat lack of court(reasoning
interpretation).court’s constitutional

inparticipationthat Justice Batchelder’sMr. Root contends
490:3 no retiredII the of RSA thatprovisionClaremont violated

court in thesupremeto sit on thejustice assigned“shall be
which he hasupon previouslyof cause or matteranydetermination

490:3, III. Mr.RSAdisqualified.”sat for he is otherwiseor which
those over theprohibitsthe constitutionarguesRoot that because

office, wasJustice Batchelderholding judicialfromage seventyof
inA of RSA 490:3plain readingto sit.disqualified”“otherwise

whole, however,a reveals thatstatutory scheme ascontext with the
II,in Partto is not the limitationagereferred“disqualification”the
in78, but, rather, delineatedstatutory disqualificationtheArticle

Justices).(1997) toof Pursuant(Disqualification492chapterRSA
statute,that

in in which he has beenanyshall not sit casejustice[a]
anyor in in which heattorney appealas orpartyconcerned

below, orattorneyin court or act asjudgehas acted as the
anyin matterparty giveor advicebe of for eithercounsel

adjudica-before the court formayor which comepending
tion.

(1997)(1997); justice may(temporaryalso RSA 490:7RSA 492:1 see
is tojustices present disqualifiedif “one or more of theassignedbe

(conflict interest).case”); Additionally,ofCT. R. 38anysit in SUP.
justicesretired overintended to includegiven legislaturethat the

service,for it would beseventy qualified temporaryasagethe of
justiceas a retireddisqualifyingto construe the statuteillogical

age.ofbecause
justices age490:3 authorizes over theconcluded that RSAHaving

theturn to the of whethertemporarily, questionof to sit weseventy
II, 78 of the State ConstitutionPart Articlestatute is constitutional.

courtjudge anyhold the office of ofthat shallprovides person“[n]o
N.H.seventy years.”of See alsoage. has attained the. . after he

CONST, office, must beI, judicialIn to hold a oneart. 35. orderpt.
and council.” N.H.by governortheappointed“nominated and

CONST, addition, isII, judicialIn a office holderart. 46.pt.
behavior, theexcept whereduring good“commissioned to hold office
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Justices,the 128 N.H.provides.” Opinionconstitution otherwise of
omitted).(citation746, (1986)17, 19-20, 509 748A.2d

justicessupreme appointedThe court consists of five and
490:1bycommissioned as the constitution. See RSAprescribed

(1997). 1995,inWhen he to holdJustice Batchelder retired ceased
Batchelder, however,justice.the of retained his statusoffice Justice

judicialas a officer

but he no as a officer until thepower judicialha[d]
contingency, namely, assignmentof a his andhappening

voluntary . .acceptance judgethereof as a of the . court.
ofassignmentThat not his term office. Itprolong[did]

merely in him powersthe effect of the of avestingha[d]
of . .judge during period specifiedthe . court the in the

assignment.

(Cal. 1954).Johnson, 801,Pickens v. 267 As recognizedP.2d 805 we
19,Justices, 748,in Opinion judicialthe 128 N.H. 509 atat A.2dof

officers have power judgments theythe to render because have been
Thus,nominated and in withappointed accordance the constitution.

a maritalunlike master who is not nominated and appointed, Justice
21,Batchelder toauthority judgment.retained render See id. at 509

A.2d at 748 (proposed authorizingstatute marital masters renderto
unconstitutional).judgments is

1995,In Broderick,November hisJustice nominationfollowing by
Council,the appointmentGovernor and by the assumed the office

made byavailable Justice designatedBatchelder’s retirement. Once
judicial officer,a toqualifiedJustice Broderick was hold office. See

CONST, II,N.H. pt. (judicialart. 73 officers who are “appointed,
commissioned to duringand sworn” are entitled hold office good
behavior). Therefore, at the time of temporaryJustice Batchelder’s

1997,assignment judicialto II in SeptemberClaremont no office was
on supremeavailable the “Acourt for him to fill. judgeretired
toassigned dutyactive is powersauthorized to exercise the of an

office onwhile ofserving assignment. byHe does not virtue the
however,assignment, hold an possiblyoffice that could ‘become

vacant’ upon powerstermination of his orbyeither death operation
(Tex. 1970).of Calvert, 398,law.” Werlein v. 460 S.W.2d 401

Thayer II,When Justice fromrecused himself Claremont he did
not tocease hold office. to inHe continued function his office by,

duties, cases,among other deciding reviewing notices of appeal,
motions,deciding pending allactingand on other matters before the

court. Justice Batchelder did not replace ThayerJustice as an office
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judicialto use his as a officermerely powerbut was enabledholder
basis, 490:3, arguments,to RSA to “hearaccordingon a temporary

case.concerning Opinionand file one Seeopinions”render decisions
19,Justices, (judicial509 A.2d at 748 officerthe 128 N.H. atof

authority judgment).with to rendervested
mandatory retire­no constitutional conflict betweensee“[W]e

backcalling judgeauthorization for alegislativefor andagement
Nelson v.a ‘case-to-case’ basis.”into service from retirement [on]

1971).(UtahMiller, 467, oftemporary assignmentP.2d 476 The480
office,ofprolongand could not his termJustice Batchelder did not

judicialas a officer inpowerhim to exercise hisbut rather enabled
specifica matter.

of aassignmentof to authorize thelegislatureThe thepower
from itsimplicitlya basis is derivedjustice temporaryretired on

II,Part Article 4 of the Statetoauthority, pursuantconstitutional
courts ofConstitution, judicatories and“to erect and constitute

II, (vestingart. 72-arecord, pt.N.H. CONST.or other courts.” Cf.
Justices,courts); 128 N.H. atin thejudicial power Opinionthe of

officer, judicialas a of the19, (judicialat 747 member509 A.2d
Partbranch, toauthority judgment pursuantwith to rendervested

72-a). to deter­II, legislaturetheauthority empowersArticle This
(thecourts, see, 490:1 number ofe.g.,of RSAcompositionmine the

to facil­justices), and create mechanismssupreme courtpresiding
(1997)see, RSA 490:7justice, e.g.,administration ofitate the

justicesofif “one or more thejustice may assignedbe(temporary
(1997) (courtcase”);anyto in RSA 490:8disqualifiedis sitpresent

of factquestions pendingand determinemay order master to hear
(1997)court); (justices byretiredRSA 491:23supremebefore

referees, auditors,as andmay appointedlimitation beagereason of
(1997)masters); by agereason of(justices493-A:l retiredRSA

referees);judicialshall becomeyearslimitation with ten service
(former(1997) bycourt retired reasonjudge probateofRSA 547:37

master). integral partAn oflimitation be asage may appointedof
justiceto enable a retiredabilityis theauthority legislature’sthis

assignment.on aauthority judicial temporaryas a officerto exercise

no tolegislature prerogativethat the hasWhile it is clear
seventy panoply powerswith the ofjustices ageoverinvest retired

office, the constitutionalit does havejudicialassociated with
ofassignment retiredtemporaryto authorize limitedauthority

orderlyadequateto the andjustices seventy ensureageover
justice.ofadministration

490:3, an invaluablelegislature providedRSA theBy enacting
branchjudicialunavailable to thethat would be otherwiseresource
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responsibilities.in its constitutional Per-fulfillinggovernmentof
theassignmentsto in afterjustices temporaryretired servemitting

judicial by makingsubstantially manpowerincreasesage seventyof
course,justices. Of if theexperienceda number ofgreateravailable

490:3,RSA itconcerningwith our conclusionslegislature disagrees
to the statute.authorityhas the sole amend

grantmotion to vacate. We the motion toAccordingly, denywe the
vacate, deny plaintiffs’in motion to and we thejoin and concur the

request attorney’sfor fees.

denied;Motion to vacate
join granted;motion to and concur

motion denied.attorney’s feesfor

BATCHELDER, J., retired,THAYER, J., did not participate;
490:3, participate;under RSA did not the othersspecially assigned

concurred.

Original
No. LD-95-009

Bruzga’s Case

11,May 1998


