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responsibilities.in its constitutional Per-fulfillinggovernmentof
theassignmentsto in afterjustices temporaryretired servemitting

judicial by makingsubstantially manpowerincreasesage seventyof
course,justices. Of if theexperienceda number ofgreateravailable

490:3,RSA itconcerningwith our conclusionslegislature disagrees
to the statute.authorityhas the sole amend

grantmotion to vacate. We the motion toAccordingly, denywe the
vacate, deny plaintiffs’in motion to and we thejoin and concur the

request attorney’sfor fees.

denied;Motion to vacate
join granted;motion to and concur

motion denied.attorney’s feesfor

BATCHELDER, J., retired,THAYER, J., did not participate;
490:3, participate;under RSA did not the othersspecially assigned

concurred.
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Concord,Maggiotto,Paul A. by orally,of brief and for the
professionalcommittee on conduct.

McLane, Middleton, P.A.,Graf, &Raulerson of Manchester
(.Jack brief,B. Middleton and H. Harris onScott the and Mr.

orally), respondent.Middleton for the

j.BRODERICK, acceptedWe questionshave several transferred
{Dunn,ruling by J.),awithout Judicial Referee usrequiring to

determine whether whatand to extent the doctrine of offensive
estoppelcollateral toapplies attorney discipline proceedings. We

it inmayconclude that when the burden of aapply proof prior
equals or andproceeding convincingexceeds the clear burden

the Forgoverning disciplinary proceeding. the reasons recited
below, however, we hold that collateral estoppel applydoes not in

case,presentthe and remand.
McGuire, JJ.),The Superior {McHughCourt and approving the

recommendations,Marital W. Copithorne, Esq.){MarthaMaster’s
respondent,twice found the Paul W. in civilBruzga, contempt during

post-divorce children,proceedings involving custodythe of his and
J.){Smukler,the CourtSuperior imposed sanctions. the basisOn of

orders,the conduct theunderlying contempt and sanctions the
(committee)Supreme Court onCommittee Professional Conduct

petitioned for the disbarment.respondent’s See SUP. CT. R.
37(13)(a). judicialWe referred the matter to a a hearing.referee for

-37(13)(e).See R.SUP. CT. The precludecommittee moved to
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underlying proceedings pursu-infacts found therelitigation of the
refereeestoppel. Theof offensive collateralant to the doctrine

ruling.the issue to us withouttransferred
estoppelcollateralthat the doctrine ofis well establishedIt

economy pre-andjudicialofpurpose “promotingthe dualserves
Grimshaw, 431,N.H.v. 128judgments.” Stateventing inconsistent

(1986). in a436, 1201, particularFor it to apply1205515 A.2d
proceeding,

inmust be identical eachsubject estoppeltothe issue
action, finallyresolved the issuefirst action must havethe

merits, haveparty estoppedand the to be muston the
action, in withprivityin first or have beentheappeared

Further, mustparty estoppeddid so. the to besomeone who
issue,litigateto the andopportunityhad a full and fairhave
judgment.to firstmust have been essential thefindingthe

(1994)7, 318,Calivas, 1, 323N.H. 650 A.2dv. 139Simpson
omitted). mayIf collateralapplied, estoppeland citations(quotation

relitigating anyfinal from factprior judgment“bar a to aparty
Breau, 132in Petitionactually prior litigation.”determined the of

(1989).351, 359, 1044,A.2d 1049N.H. 565

as theestoppel,of collateral suchapplication“Offensive”
seeks, fact over thedeterminingin an issue ofcommittee “results

by applyingobjection present respondent,or of apotentialactual
in in which theprior proceedingreached athe determination

should not beestoppelwas also a Id. Collateralrespondent party.”
502,Johnson, 498, 594v. 134 N.H.mechanically applied. See State

(1991). reason,1288, Rather, employedit should be withA.2d 1291
id.; see alsogoals.fairness as ultimate Seeequity, and fundamental

(Ill.Owens, 248, 1988); HosieryParklaneIn re 532 N.E.2d 251-52
(1979).Shore, 322, 331Co. v. 439 U.S.

reflected, toof somepurposes estoppelThe collateral are
governing professional proceedings.in rules conductdegree, our

crime,”of a “seriousattorneyFor after an is convictedexample,
crimes, see CT. R.felonyas certain lesser SUP.anydefined and

37(7)(b), theimmediately suspend attorney,themay pendingwe
SUP. CT. R.disciplinary proceeding.final of the formaldisposition

37(7)(a). however, to deter­limiteddisciplinary proceeding,The is
37(7)(d). Similarly, aan sanction. SUP. CT. R.mining appropriate

jurisdictionin another isadjudication attorneyfinal of misconduct
proceedings,in ourprima disciplinaryevidence of misconductfacie

foreignofdisciplineand immediate once notifiedmay imposewe
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37(10).R.discipline. procedures,SUP. CT. These which effectively
facts,preclude relitigation fullyof essential consis-underlying are

tent with our toobligation protect publicthe and the of theintegrity
bar,profession, to maintain inpublic preventconfidence the and to

Case, 1, 6, 93,future 141misconduct. See Basbanes’ N.H. 676 A.2d
(1996).96

We hold that the doctrine of mayoffensive collateral estoppel
be in aapplied attorney discipline proceedings prior proceed­when
ing subject proofwas to a burden of orequaling exceeding the clear
and burdenconvincing governing disciplinary proceedings. See

(1997) (clearCase, 805, 806, 973,Henderson’s 141 N.H. 694 A.2d 974
matter);appliedand standard in Aubert v.convincing discipline

(1987)Aubert, 422, (successful427-28, 909,129 N.H. 529 A.2d 912-13
criminal prosecution can bar defendant from relitigating liability
and causation in civil action ofsubsequent higherbecause burden of

action);inproof prior see also Bar Counsel v. Board Barof
1995).(Mass.Overseers, 1182,647 N.E.2d Properly applied,1184-85

due for inhaving regard equitablethe considerations set forth the
(SECOND) 29,§RESTATEMENT OF JUDGMENTS collateral estoppel

in the willprofessional discipline greater publiccontext instill
judicialconfidence in the bench and bar while promoting goalsthe of

fairness, Counsel,efficiency, consistency, finality.and See Bar 647
Moreover,N.E.2d at equitable1185. the and use ofcircumspect

estoppel anyoffensive collateral resolves countervailing policy
concerns that would justify excepting attorneysotherwise from its

See, Johnson, 502,preclusive e.g.,effect. 134 N.H. at 594 atA.2d
(collateral1291 in criminal mustestoppel setting appliedbe “with

Counsel,rationality,”realism and and not Barhypertechnically);
(SECOND)1185;647 N.E.2d at RESTATEMENT OF JUDGMENTS

(1982) (list considerations).29,§ at 291-92 of equitable
in attorneyUse of offensive collateral theestoppel discipline

context of factsprecludes relitigation only priorthose essential to a
7,disposition. 139 N.H. at 650 A.2d at 323. retainSimpson, We the

authoritysole to determine whether facts animplicatethe ethical
and, so,violation if professional disciplinewhat is warranted. See

37(1)(a); Brooks, 813, 817,SUP. Ct. R. Petition 140 N.H. 678 A.2dof
(1996).140, course,142 mayOf either stillparty present evidence

litigateand facts the violationconcerning alleged appropriateand
subjectsanctions that are not otherwise to collateral estoppel.

We that ourrecognize holding expands Supremethe Court
Rules, onlywhich permit foreign disciplinary matters and certain
criminal convictions to have a collateral effectestoppel upon
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(10).37(7)(a), (d),R.See SUP. CT.proceedings.conductprofessional
fairness, therefore, estoppelcollateraldictates thatFundamental

proceedingin the priormatter whichany disciplinaryinapplynot
(defendantOwens,In N.E.2d at 251re 532opinion.thispredates Cf.
have littledamages mayminimalrelativelyin initial action with

suit, toabsent reason foreseelitigate initialvigorouslytoincentive
conduct). prior proceed-Suchinvolving the samelitigationfuture

Supremetohowever, pursuantstill have effectpreclusiveings, may
37(7) (10).Court Rules and

proofof inthat the burdenassuming, deciding,withoutEven
or ex-proceedings equaledandBruzga’s contemptcivil sanction

disciplinarystandard toconvincing applicableclear andceeded the
in this case becauseapply estoppelwe not collateralproceedings, do

Accordingly, respon-theopinion.thisprior proceedings predatethe
thethe on factshearingis to a de novo before refereedent entitled

for his disbarment.committee’s petitiontheunderlying

Remanded.

All concurred.

Carroll
No. 95-817

James J. Kalled

v.

Pamela D. Albee

11,May 1998


