
judicial review.discretion, however, will not survivetheir actions
here.is the caseSuch

Reversed.

All concurred.
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Green, (PeterPhinney P.A.,&Sheehan Bass of Manchester F.
brief,Kearns and Thomas M. Closson on the and Mr. Kearns

orally), plaintiff.for the

(PeterWade,&Loughlin of Portsmouth J. Loughlin on the brief
fororally),and the defendant.

JOHNSON, Cormier,J. plaintiff, EugeneThe A. ofTrustee Terra
Trust, J.)Realty fromappeals Superiorthe (Coffey,Court’s denial

of three consolidated petitions appealfor from ofdecisions the
defendant, the Town of Zoning AdjustmentDanville Board of
(board). in part,We reverse in part,vacate and remand.

(ordinance)The ZoningDanville prohibitsOrdinance excavation
in except by special exceptionDanville fromobtained the board
through 1993,a outlined inprocedure the ordinance. In April the

aplaintiff and co-trustee filed an application specialfor exception
with the to permissionboard obtain to conduct commercial sand and
gravel a parcelexcavation on of land in byDanville owned Terra

(trust).Realty The board denied the application and theTrust.
(1986)plaintiff toappealed superiorthe court. See RSA 677:4

(amended 1996).1994, 1995, The filed aplaintiff second application
respectwith to in Marchparcelthe same 1994. The board denied the

second application and filed aplaintiff appeal,the second which was
with prior appeal.consolidated the

counsel,anFollowing in-chambers conference with Superiorthe
J.)(Goode,Court issued a remand order that plaintiffdirected the

to submit to the board a applicationrevised twocontaining propos-
“(a) application anyals: without a pointexcavation below 3' above

(b)A];the seasonal high [part applicationwater table with excava-
tion creating to 3up separate ponds highbelow the seasonal water

[parttable The order alsoB].” the torequired expeditiouslyboard
application providedreview the plaintiffand that the could chal-

anlenge rulingadverse of the board in an appeal that could be
with priorconsolidated the two applications.

The board A ofpartdenied the revised application because it
found that the of forproposed use Tuckertown Road to theaccess
excavation site would be detrimental to the historic and natural

Road; health,character of Tuckertown be detrimental to the public
safety, welfare;and and aconstitute nuisance. Based aupon 1995
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below threeexcavationprohibitedthatthe ordinanceamendment to
mark, tothe board declinedwaterhighseasonalthefeet above

application.B of the revisedpartconsider
court, awhich heldthe trialappealed toagainplaintiffThe

with theAgreeingof property.a view theand conductedhearing
and detrimen-incompatible withproposalthe isfinding thatboard’s

Road, theof Tuckertownnatural characterthe historic andtal to
the otherexaminingwithoutappealplaintiff’sdenied thetrial court
althoughthatcourt also foundfor denial. Thereasons the board’s

application wasB of thepartto considerthe board’s refusal
applications andplaintiff’sdate of thelightin of thequestionable

order, error, if was harmless becauseany,theremandthe court’s
for TheRoad access.to use TuckertownproposedB alsopart

rulings appeal.onchallenges bothplaintiff

are notrulings theythe trial court’s unlessupholdWe will
law.as a matter of Seeor are erroneousthe evidencesupported by

56, 211,Westmoreland, 55, A.2d139 N.H. 648v.Belluscio Town of
ordinance,(1994). aof theprovisionsthe applicable212 Under

if the board finds:must beexception grantedspecial

is andcompatible,removalThat the excavationa. and/or
following:ofanyor to one theinjuriousnot detrimental

1) andor retail serviceexisting commercialresidential
Ordinance, in theZoninginland uses as defined

excavation;general proposedofarea the

2) health, welfare;safetypublic and

to,3) i.e.,features, but not limitedincludingnatural
wetlands;drainage,watergroundwater, surface

4) structures.landmarks or other historichistoric

adamage aquiferThe will not knownb. excavation

a due towill not constitute nuisancec. That the excavation
all hazards disturbances.any and forms of and/or

(1993).F(2)V, § “Ex-DANVILLE, N.H. ZONING ORDINANCE art.
ordinance,of the and thefrom theceptions provide operationrelief

inbe the ordinance andgrantingfor them must foundconditions
454,Thibeault, 129 N.H.may not be Town v.varied.” of Goffstown

(1987) omitted).460, 930, The must(quotation board529 A.2d 934
met, “although theif the conditions areexceptionthegrant special
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board does authorityhave to place reasonable conditions on the
Bourassa,granting 632,of exception.” 629,the Geiss v. 140 N.H. 670

(1996) omitted).1038,A.2d 1040 (quotation
The town maintains that the failed toplaintiff show compatibility

with and an absence of todetriment “natural and “historicfeatures”
landmarks.” In theparticular, town asserts that Tuckertown Road is
itself a historic landmark and a natural feature. The courttrial
supported this view in that “thefinding proposal [would be]
incompatible and detrimental to the natural features and historic
structure of Tuckertown Road.” We conclude that this finding is
unsupported by the evidence.

While awe have described state administrative agency’s
determination of adverse effect on “historic sites” as a “general
discretionary finding[],” we thatrecognizedhave “the law demands
that findings more aspecificbe than mere recitation of conclusions.”
Society Comm.,Protection N.H. Forests v. Site Evaluationfor of

163, 173-74, 778, (1975).115 N.H. Here,337 A.2d 787 the board
failed to support onlyadequately effect,not its offinding adverse
but also its implicit finding that the road constitutes a historic
landmark within the meaning of the ordinance. stipulatedThe facts

onlyshow the Tuckertown wasfollowing: Road laid out Inin 1766.
the early 1800s, an epidemic devastated the area’s andpopulation,

wasthe land allowed to withgrow over trees. The road was closed
in by1954 meetingvote of the town and was indesignated 1973 as

(un­a scenic road that in“should remain closed an unimproved
paved) protectcondition ‘to the scenic and historic ofcharacter’ the

(1993).231:157,road.” See RSA :158
Other than the ageroad’s and the town’s assertion that it

“provides a physical and aesthetic link to 18th centurythe
settlement,”Tuckertown there is no evidence of or finding toas the

227-C:l, (1989)historic significance of road.the RSA VI (definingCf.
property” “any structure, object, district,“[historic as building,

area or site that is insignificant architecture,the history, archeol-
nation”).ogy state, communities,or ofculture this its or the

theAlthough town used the word “historic” to describe the inroad
the road,1973 vote to it adesignate scenic we are unwilling to infer

fromsolely the town’s of a procedureuse expressly addressed to
preserving scenery that the town considered aTuckertown Road

231:157,historic landmark. See RSA :158. There is no thatevidence
the has anytown taken other tosteps preserve the road as a historic
landmark or designateto the as aarea historic district. See RSA

(1996).674:46
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The trial court’s of withfinding incompatibility and detri­
similarlyto a natural feature is Inunsupported. reviewingment the

court’s we must first determine what “natural”finding, the term
purposesmeans for of the ordinance. The of ainterpretation zoning

law,of notquestion byordinance is a and we are bound the
board,construction on the ordinance the see Brennan v.placed by

524, 526, 1175,122Flagship Corp., N.H. 446 A.2dWinnipesaukee
(1982), court, Durham,Healey1177 or the trial see v. Town Newof

(1995).232, 236, 360,140 N.H. 665 A.2d 365

In general, the traditional rules of statutory construction
Thus,governwill here. the words of anphrasesand

alwaysordinance should be accordingconstrued to the
common and ofapproved usage language,the but where the

issue,ordinance defines the term in that definition will
Further,govern. when the oflanguage the ordinance is

plain unambiguous,and we need not look beyond the
ordinance itself for further indications of legislative intent.

omitted).(quotationId. and brackets

“natural,”The common ofmeaning the word in the context of
ordinance,the is in or“existing produced by nature: ofconsisting

objects existingso or notproduced: artificial.” WEBSTER’S THIRD
1961).NEW INTERNATIONAL DICTIONARY 1506 (unabridged ed.

itself,We are unable to conclude that Tuckertown Road a man-made
structure, is a natural feature as contemplated by the ordinance. Cf.
Department Keller, 794,Public Works v.Bldgs.& 316 N.E.2d 797of
(Ill. 1974) (“[T]heApp. Ct. word ‘natural’ means untouched by man

civilization;by wild;or the influences of untutored. Natural condi­
tion of the land is used to indicate that the ofcondition the land has
not been changed by any act of a human being.”), aff’d, 335 N.E.2d

(Ill. 1975).443 Neither the court nor board specificallythe found
incompatibility with or anydetriment to natural feature distinct
from the road itself.

In supportablethe absence of findings projectthat the would be
incompatible with or have a detrimental onimpact natural features

landmarks,or historic we must reverse trialthe court’s decision.
Because we have trialreversed the court’s basis for that thefinding

was,board’s refusal to consider B ofpart the revised ifproposal
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error, rulingwe vacate that and remand foranything, harmless
further consideration.

in remanded.part; part;Reversed in vacated

sit;BRODERICK, JJ.,THAYER did not the others concurred.and

judicialHillsborough-southern district
No. 96-311

DraperDouglas W.

v.

E. Brennan & a.William

14,May 1998


