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error, rulingwe vacate that and remand foranything, harmless
further consideration.

in remanded.part; part;Reversed in vacated

sit;BRODERICK, JJ.,THAYER did not the others concurred.and
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Cazden, Manchester, orally,Elizabeth of brief and for theby
plaintiff.

Dean, (MarkHoward, P.A.,Rice of E.& HowardManchester on
brief and orally),the for the defendants.

JOHNSON, plaintiff, Douglas Draper, appealsJ. The W. the
J.)(Dalianis,Court’sSuperior grant summary judgmentof to the

defendants, firm,Attorney William E. Brennan and his law
Brennan, Caron, Association,& Iacopino,Lenehan a inProfessional

legalthis affirmmalpractice action. We in reverse in andpart, part,
remand.

plaintiff’s alleged 1980s,The Inwrit the thefollowing facts. the
plaintiff retained defendants him inthe to an actionrepresent

bank)(thea bankagainst and its president. The action was settled
12, 1986,on anFebruary agreementin onmade the record before

J.) (theSuperior {Flynn,the Court agreement).settlement At that
time, plaintiffthe expressed concern over certain andlanguage
ambiguities in agreementthe settlement regarding provisionthe of

forcoverage plaintiffmedical insurance the Theplaintiff. believed
wasthat he to be freeprovided coveragemedical insurance for

himself and his untilfamily sixty-five yearshe reached of age,
ofregardless changes in internal bank orpolicies ownership.

1988,25,or MayOn about the plaintiff bywas notified the bank
that his medical hadbenefits been that hemodified and would have
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coverage.or lose hispremiumsto a of his insurancepay portion
writ, it appearsin theAlthough specifically alleged plaintiff’snot

was notified on Novemberplaintiff againfrom record that thethe
20, 1990, premiums.a of his On thepay portionthat he had to

behalf, moved to enforce the settlementplaintiff’s the defendants
J.)13, (Groff,1990. The CourtSuperioron Decemberagreement

15, 1991, that couldruling the bankFebruarydenied the motion on
toplanto a modified health retainplaintiffthe to contributerequire

was denied onmotion for reconsiderationcoverage. plaintiff’sThe
19,March 1991.

to this court on theappealfiled a notice ofThe defendants
19, 1991, required.one later than WeApril daybehalf onplaintiff’s

ofentryto time to allow latedenied the motion extendplaintiff’s
17,1991, to reconsider on JuneMayof on and a motionappealnotice

19, 1991.
that the Federal Depositfacts before us areundisputedAdditional

(FDIC) 10,ontook over the bank OctoberCorporationInsurance
1991, medical benefits. On theplaintiff’sand terminated the

behalf, to enforce the settlementsoughtthe defendantplaintiff’s
21,MayonFDIC. That action was dismissedagreement against the

alia,1992, that topower repudiateon inter the FDIC’sground,the
agreement.contracts to the settlementexecutory applied

18, 1994,April allegingthis action onThe commencedplaintiff
under the settlementcoveragethat loss of his insurancethe

negligence. The defendantsagreement was due to the defendants’
alia, that theon the intersummary judgment ground,moved for

of limitations. Thebywas barred the statuteplaintiff’s suit
by superiorthe court.granteddefendants’ motion was

trial found that the statute of limitations could haveThe court
12, 1986,Februaryany followingon of the dates:runningstarted

reached; 1988,was when theagreementwhen the settlement
of hispay portionthat he would have to aplaintiff was first notified

1990, was informed ofplaintiffwhen thepremiums;insurance
told he had toagainanother in his benefits and was thatchange

15, 1991,Februaryand when thepremiums;contribute toward the
did notagreement preventthat the settlementsuperior court held

to a of therequiring plaintiff pay portionbank from thethe
runthat the statute of limitations hadThe court foundpremium.

date. This followed.respect appealwith to each
summary judgment,a motion forgrantan from the ofappealOn

affidavits and all reasonable inferenceswe consider the
to thefrom in the most favorablelightdrawn them
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non-moving If is noparty. genuinethere issue of material
fact, and if ismoving party judgmentthe entitled to as a

law,matter of the ofgrant summary judgment is proper.

America, 780, 781,v. RoyalWeaver Ins. Co. 140 N.H. 674 A.2dof
(1996) (citation (1997).975, omitted); 491:8-a,977 see also RSA III

We must decide not only beganwhen the statute of limitations to
run, 1986,but also which statute of limitations applies. Prior to the
relevant provided:statute of limitations as“Except otherwise

law, actions,provided by all personal actions forexcept slander or
libel, may be brought only yearswithin 6 of the time the cause of

(1983) (amended508:4, 1986).action accrued.” RSA I did,We
however, rule,apply discoverythe common law which generally
provides that of“[a] cause action does not . . .accrue until the

or,plaintiff discovers in the exercise of reasonable diligence, should
thereof,”have discovered both injurythe fact of his and the cause

Hazen, 249, 250-51, (1995)372,Conrad v. 140 N.H. 665 A.2d 374
omitted),(quotation to of legal malpractice.cases See McKee v.

Riordan, 729, 730-31, (1976).472,116 N.H. 366 A.2d 473 Effective
1, 1986,July the statute read:

law,Except actions,as otherwise provided by all personal
libel,except actions for slander or may broughtbe only

of,within 3 years of the act or omission complained except
that when the injury and its causal relationship to the act or
omission were not discovered and could not reasonably have
been omission,discovered at the time of the act or the
action shall be within yearscommenced 3 of the time the

discovers,plaintiff or in the exercise of diligencereasonable
discovered,should have injurythe and its causal relation-

ship to the act or omission complained of.

(1997).508:4,1RSA amendingThe statute provided that this section
“shall apply to all of 1,causes action on orarising Julyafter 1986.”

1986, 227:22,Laws II. partyWhile each maintains that it would
prevail regardless of which statute applies, we dispo-believe that
sition requiresof this case us to determine the applicable statute.

Conrad,In we recognized that the date on which a cause of action
arises and the ondate which it accrues may differ.

action, therefore,A cause of arises all necessaryonce the
torts,elements present.are In the case of it would be when

causal negligence is coupled with harm plaintiff.to the
While maythe action not “accrue” until plaintiffthe should
reasonably know of damage, hold,the it has arisen. We
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therefore, an based on aalleges injurythat a whoplaintiff
1, 1986, butprior Julythat occurred todefendant’s conduct

was not discovered untilinjury or its causewhere either the
date, would have the benefit of theafter thatsometime

limitations and the common law discov-statute ofsix-year
rule.ery

omitted).(citation252, We haveConrad, 665 A.2d at 375140 N.H. at
malprac-action for legalof a cause ofalso noted that the elements

lawrelationship, bywhichattorney-clientof anrequire prooftice
care, andattorney “to exercise skilldutya on theimposes

client; a of thatservices to the breachproviding legalinknowledge
causation between thelegally recognizeda connection ofduty; and

Desmarais,v.harm to the client.” Witteresultingbreach and 136
omitted).(1992)116,178, 182, (quotationA.2d 117N.H. 614
attorney-clientof ando not the existenceparties disputeThe

ondutyof an breach ofallegedor the occurrencerelationship
to the12, centers on when the harmargument1986. TheirFebruary

reasonably should haveplaintiffand when theplaintiff occurred
that harm and the defendants’known of the connection between

however,obscure, isparties’the briefsalleged negligence. What
dutythan one breach ofallegedhas moreplaintiff arguablythat the

allegingcharacterizes his writ asplaintiffTheby the defendants.
to craft aconsisting failingof bothmalpractice“professional

Mr. healthprotect Draper’sthat wouldagreementsettlement
future, timelyafailing appealand to filerightsinsurance into the

agree-the settlementinterpreting1991 orderfrom the adverse
added.) beforeplaintiff’s argumentsBased on the(Emphasisment.”

us; encompassesin turn twoallegedthat the first failurewe believe
to secureannuityto obtain a bond ordistinct breaches: the failure

insurance,plaintiffto the with healthobligation providethe bank’s
that theagreement to ensureand the failure to word the settlement

ofpremium regardlessentirepay plaintiff’sbank had to the
to a foremployees pay portionit itsmight requirewhether later

in turn.each of these breachescoverage.their We address

breach, main­thealleged plaintiffWith to the firstregard
annuity orrequests typefor some ofdespite “repeatedtains that his

insurance], Attorneyof healthprovisionto securebonding [the
any securityto requirein the settlement failednegotiatingBrennan

This breach occurred when theprovision.”for the health insurance
Februaryonwas reached and memorializedagreementsettlement

12, onplaintiffthat the harm to the also occurred1986. We conclude
his claim the bankrelinquished againstthat When the plaintiffdate.
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presidentand its without getting securitythe he had wanted in
return, tangible,he suffered a quantifiable loss. Because all the
elements of a claim with torespect the failure to obtain security

12, 1986,on Februaryexisted that cause of action arose on that date
and, therefore, is subject pre-1986to the six-year statute of
limitations.

We must next thatdetermine when cause of action accrued. Under
rule,pre-1986the common law discovery plaintiff’sthe ofcause
or,action accrued when he in the of“discovered] exercise reason-

able diligence, should have discovered both the fact of his andinjury
Conrad, 250-51,the cause thereof.” 140 N.H. at 665 A.2d at 374

omitted).(quotation The plaintiff disputes the trial findingcourt’s
that injury settlement,he knew of his at the time of arguing that the
court “ignored the uncontested evidence on the record that Attor-

Brennanney took immediate tosteps reassure Mr. Draper that no
cites,harm had in however,fact occurred.” The steps plaintiffthe

to confirmingrelate the bank’s acceptance of the obligation payto
plaintiff’s insurance,for the health not to procurementthe of

security therefor. We conclude that the hasplaintiff failed to raise
an issue of material fact as to when he knew of the defendants’
failure to obtain security for the maintenance of the plaintiff’s
health insurance. Where the cause of action for this breach accrued

12, 1986,Februaryon 12,it was Februarybarred after As1992. to
claim,this we affirm the trial court’s judgment that the plaintiff’s

writ was barred by the statute of limitations.
The second alleged breach is the defendants’ failure to require

that the bank cover the entire cost of plaintiff’sthe health insurance
until agehe reached sixty-five. This dutybreach of also occurred on

12,February however,1986. We agree with the plaintiff, that he had
suffered injuryno from that breach as of that date. “The possibility

injurythat may result from an act or omission is sufficient to give
qualitythe of negligence omission;to the act or but ispossibility

insufficient to impose any liability giveor rise to a cause of
action. . . . is no of[T]here cause action unless and until hasthere

an injury.” Schnoebelen,been 273, 274, 18White v. 185,91 N.H. A.2d
(1941).186 Any inambiguity the agreementsettlement as to

whether the bank had to provide free insurance to the plaintiff or
merely pay the same ofportion premiumshis paidas it for its other
employees was not an issue until the bank began requiring its
employees to apay portion of premiums.their Dearborn AnimalCf.
Clinic, Wilson, (Kan. 1991)997, 1003 (whereP.A. v. 806 P.2d contract
gave party option to purchase rather than requiring purchase,
injury did not occur until party failed to option).exercise
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ininjuryfound this occurred either 1988 ortrial court thatThe
1990, 15,1991,by of theany February superiorand in event the date

to trialthe motion The courtplaintiff’scourt’s order on enforce.
asunnecessary to determine which was the relevant datefound it

topriorthan writ. Theyears plaintiff’seach was more three the
date, arguing premiumthe that the he wasplaintiff disputes earliest

included inthen to was for dental benefits not thepaytold
concedes, however, that the ofHe letteragreement.settlement

. . . on notice of“[unquestionably put1990 [him]November
harm, allvery alongfinancial harm that he had fearedpotential the

Nevertheless, theupbut had to that been averted.”pointwhich
that not because there is noplaintiff contends he was still harmed

andactually premiumthat he the at that time becausepaidevidence
contested bank’s demand.immediatelyBrennan theAttorney

court, not onthe trial we need decide the exact dateLike
A in the record frominjury.which first suffered letterplaintiffthe

1991,27,Brennan to the dated March indicatesAttorney plaintiff,
portionthat had a of his insuranceplaintiff payingthe been

to the on motion to enforce. Wepremiums date of decision theprior
harm, in the form ofconclude that sufferedplaintifftherefore the

15,insurance, Februarybeing payto for his before 1991.required
then have known the full extent of theplaintiff maythe notAlthough

breach,the thatsustain a result of defendants’damages he would as
to cause ofbringsome harm is sufficient his actionactual occurred

21-23,Deere, 18,into Rowe 130 N.H. A.2dexistence. See v. John 533
(1987).375, action than377-78 As his cause of arose no earlier 1988

1991,15, three-yearthan ofFebruaryand no later the statute
applies.limitations

inferenceplaintiff’sWe the contention that the mostaccept
1990, plaintiff]to him to be drawn is that “through [thefavorable

requeststhat foraccepted Attorney explanationBrennan’s the
tothe Bank’s error or refusal honorpremium payments reflected

any byagreement, negligence Attorneythe and notsettlement
rule,discoverythestructuringBrennan in the settlement.” Under

accrue, of itregardlesscause of did not whenplaintiff’sthe action
375,251,arose, Conrad, 140 at until heN.H. at 665 A.2dsee

“discover[ed], in havediligenceor the of reasonable shouldexercise
discovered, to theinjury relationshipits causal act orthe and

added).508:4, I (emphasisRSAcomplainedomission of.”

justifiablyif plaintiffconclude that even the believedWe
injuryhis the bank’s refusal to1990 that the cause of wasthrough
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by agreement,abide the settlement shouldhe have known as of
15, 1991,February the date of the trial court’s order hisdenying
enforce,motion injury may actuallyto that his byhave been caused

his attorney’s failure to draft a settlement agreement providing him
with age sixty-five.free health insurance until The plaintiff urges us
to extend that date even further on the thatground Attorney

timelyBrennan’s motion for stayedreconsideration the order’s
Furthermore, plaintiffeffect. the argues, the order on his motion to

reconsider, 19, 1991,dated March would notitself become final until
18,the appeal period expired Thus,on April 1991. the plaintiff

maintains, the earliest date on which his cause of action could have
18,accrued was April 1991.

plaintiff essentiallyThe contends that ofthe statute limitations is
tolled until the appellate process is complete and the superior
court’s decision becomes in jurisdictionsfinal. Courts other have
come to differing conclusions on this issue. v.Compare Hughes

(Tex. 1991)Mahaney Higgins, 154,& 821 S.W.2d 157 that(holding
attorneywhere “an malpracticecommits in prosecutionthe or

of adefense claim that results in litigation, the ofstatute limitations
on malpracticethe claim against attorneythe is tolled until all

exhausted”)onappeals the underlying claim are with Zimmie v.
(OhioCalfee, Griswold, 398, 1989)Halter and 538 N.E.2d 402

review).(rejecting tolling during appellate

agreeWe with the cases that recognize that “the focus of [the
ofstatute is onlimitations] ofdiscovery malpracticethe and actual
notinjury, success on appeal or ofproof the total amount of

monetary damages by Blacker,suffered the former client.” Laird v.
691, (Cal.),828 P.2d denied, (1992).695-96 cert. 506 U.S. 1021 We

conclude that superiorthe court’s adverse decision on the plaintiff’s
motion to enforce should have alerted plaintiffthe to a potential
connection between his being compelled payto for his insurance and
his lawyer’s alleged error in drafting the settlement agreement. See
Zimmie, 538 N.E.2d at 402. Having accrued no later than February
15, 1991, the plaintiff’s claim 15,was barred after February 1994.
Because plaintiff’sthe action 18,was not commenced until April
1994, we affirm the trial court’s order to the extent that it held the
claim barred by the statute of limitations.

The third alleged 18, 1991,breach Apriloccurred on when
Attorney Brennan failed to file a timely appeal from the order on the
motion to enforce. The plaintiff contends that even this date should
be extended under the discovery decide, however,Werule. need not

plaintiff’swhether the cause of action for that breach arose or
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1994,18,date, Aprilwrit datedas histhan thatany lateraccrued
court’s orderthe trialWe reverseanyfiled in event.timelywould be

thiswhetherto determineand remandto this claimrespectwith
summaryformotionthe defendants’survivesclaim otherwise

judgment.

remanded.reversed inpart; part;inAffirmed
sit;BRODERICK, JJ., others concurred.did not theTHAYER and
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