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1994,18,date, Aprilwrit datedas histhan thatany lateraccrued
court’s orderthe trialWe reverseanyfiled in event.timelywould be

thiswhetherto determineand remandto this claimrespectwith
summaryformotionthe defendants’survivesclaim otherwise

judgment.

remanded.reversed inpart; part;inAffirmed
sit;BRODERICK, JJ., others concurred.did not theTHAYER and

judicialHillsborough-northern district
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Bedford,ofTefft,Stanton E. brief forby orally, plaintiff.and the

Starr, Peters, (MarcChiesa,Wadleigh, Dunn of& Manchester R.
brief,Scheer L.and theMurphy on and Mr. Scheer orally),Jennifer

for the defendant.

HORTON, Bissett,plaintiff,The JoyceJ. executrix of the estate of
Merchant, broughtFlorence a malpractice againstmedical action

defendant, Renna, M.D.,the recoveryTheodore forseeking injuries
resulting from the defendant’s alleged negligence in prescribing a

J.)certain drug Superiorto the decedent. The grantedCourt {Lynn,
the defendant’s motion to on grounds plaintiffdismiss the that the
failed provide competentto expert testimony. RSASee 507-E:2
(1997). We affirm.

The is 1988,defendant a Inboard-certified ophthalmologist. June
he performed cataract on Ms.surgery ShortlyMerchant. after the
surgery, developedshe an inflammation of the knownretina as

(CME).cystoid Feldene,macula edema prescribedThe defendant a
drug (NSAID),non-steroidal anti-inflammatory to Ms.treat Mer-

eyechant’s inflammation.
1991,In February Ms. Merchant filed this malpracticemedical

action, thatalleging the negligentlydefendant prescribed Feldene.
1992, died,In August Ms. Merchant and her wasexecutrix substi-

plaintiff.tuted as The plaintiff contended that the Feldene caused
Ms. experienceMerchant to gastrointestinalsevere bleeding and to

anemia,develop aplastic which then became leukemia and ultimately
dismiss,led to her death. The defendant moved to arguing that the

plaintiff produceto a qualifiedfailed and competent expert witness
to testify appropriateto the requiredstandard of care of the
defendant.
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dismiss,tohearinginitial the defendant’s motion theAt an on
to expert testimonythat intended offerplaintiff revealed she

SuperiorDavid TheKosegarten.a Dr.through pharmacologist,
J.) motion to dismiss but(Lynn,Court the defendant’sdenied

Kosegarten’s compe-a to determine Dr.pretrial hearingordered
SuperiorAfter thetestify hearing,to as an witness. thetency expert

J.) Kosegarten competentDr. was not to(Barry,Court ruled that
liability expert under RSAplaintiff’sas the sole witnesstestify

court found:Specifically,507-E:2. the

competent regardnot a witness withKosegarten]1. is[Dr.
ofrequiredstandard care the defendant.to the of

to thecompetent capable testifyinga witness of2. He is not
in the de-professional practiceof reasonablestandard

givingtime of incidentat the theprofessionfendant’s
action;rise to this

into actcannot that the failedtestify [defendant]3. He
knowwith standard he does notaccordance such since

and, therefore;iswhat the standard

thereof,atestify proximate [Ms.4. cannot that as resultHe
which oth-injuries would not havesufferedMerchant]

erwise occurred.[]

dismiss,on the renewed motion to thehearingAt a defendant’s
the jurythat had sufficient evidence to reachplaintiff contended she

(PDR)in REFERENCEarticle PHYSICIAN’SDESKbased on an the
to treat theindicated that the administration of Feldenewhich

i.e.,of a use thatdrug,was an use theplaintiff’s CME “off-label”
(FDA).and Drugthe Food Administrationapproved byhad not been

showsentry conclusivelyPDR thatasserted that theplaintiffThe
ineffectivelyinappropriately prescribed managedandthe defendant

Feldene, injuries.which caused her TheMs. Merchant’s use of
of thethat PDR established either evidenceplaintiff argued the

primaof of the orrequiredstandard care defendantapplicable facie
thatof standard.proof of the defendant’s breach

J.)1996,2, (Lynn, dismissed the case.the CourtMay SuperiorOn
PDR,not thepermitthat 507-E:2 does absentThe court found RSA

of the standard oftestimony, prima proofto be used asexpert facie
in to Ms.administeringof the Feldenerequired defendantcare

maywhile the PDR be admissibleThe court noted thatMerchant.
in ofconjunction expert testimony, light Judgein withofferedwhen

liability witness isplaintiff’s onlythat theBarry’s determination
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witness,not a competent expert the court had no alternative but to
grant the defendant’s motion to dismiss.

On appeal, plaintiffthe argues that the trial court inerred ruling
that Dr. Kosegarten is not competent to testify as an expert witness

theconcerning applicable standard addition,of care. In plaintiffthe
contends that PDR,RSA 507-E:2 permits the absent expert testi-
mony, to serve as prima proof of the applicable standard offacie
care. The plaintiff maintains that use of the PDR to establish the
standard of care regarding the prescription of an drug,off-label
either alone or in conjunction with Dr. Kosegarten’s testimony that
a breach of occurred,that standard has is sufficient to shift the
burden of proof to the defendant to justify his ofprescription such
drug.

RSA 507-E:2 governs the burden of inproof medical mal­
practice actions. The statute provides, pertinentin part:

I. In any action for medical injury, the plaintiff shall have
the burden of proving by affirmative evidence which
must expertinclude testimony a competent witness orof
'witnesses-.

(a) The standard reasonable professional practice inof
the medical care provider’s profession or specialty
thereof, if any, at the time the medical care in
question rendered;was and

(b) That the medical providercare failed to act in
accordance with standard;such and

(c) That as proximatea thereof,result injuredthe person
injuriessuffered which would not otherwise have

occurred.

added.)(Emphasis The decision towhether aqualify witness as an
expert is within the sound discretion of the trial court. See Chase v.
Mary Hitchcock Mem. 509,Hosp., 510,140 N.H. 50,668 A.2d 52
(1995). willWe not reverse such a decision unless the trial court
clearly abused its discretion. See Mankoski v. 308,Briley, 137 N.H.
310, 578, (1993).627 A.2d 579

First, plaintiffthe argues that a pharmacologist may com­
petently testify as an expert witness concerning the standard of
care required of a medical doctor in prescribing certain drugs. The
defendant’s administration of Feldene to treat plaintiff’sthe eye
condition, however, is subject to the standard of care analysis
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toby requires plaintiffThe statute themandated RSA 507-E:2.
competent testimony requiredthe standard of careprove by expert

rendered, thetime the care was thatof the defendant at the medical
standard,such and that asto act in accordance withdefendant failed

result, injuriesMerchant suffered which she woulda Ms.proximate
sustained. See RSA 507-E:2.not otherwise have

thanpharmacologist,The use of a ratherplaintiff’s proposed
doctor, to of of thetestify requirédthe standard carea medical to

of RSArequirementscontravenes theophthalmologistdefendant
Dr. Kosegarten pretrialFor testified at theexample,507-E:2.

a nodegreethat not have medical and had receivedhearing he did
Hehematology.in the fields of ortraining ophthalmologymédical

had withexperience treating patientsalso that he noacknowledged
CME, beingthat the topriorand he had never encountered disease

addition, Kosegartenas a in this case. In Dr.retained consultant
anynot medicalperformed independentthat hadtestified he

bythe treatment of CME the use of Feldene.relatingresearch to
not himselffurther testified that he did considerKosegartenDr.

expected ophthal-the standard of care of antestifyto toqualified
heposition.in the He admitted that becausemologist defendant’s

properhe not comment theophthalmologist,not an could onwas
1988,in the of andfor Merchant’s condition summertreatment Ms.

ofof the and benefits of the coursecould not evaluate all riskshe
time.to the defendant at thattreatment available

unfamiliarIn of own admission that he islight Kosegarten’sDr.
defendant,required of the the trial courtwith the of carestandard

as therulingabuse in that he could not servedid not its discretion
tothat he notliability expert. agree qualifiedsole We isplaintiff’s
anto of oftestify expectedas an witness the standard careexpert

failed toplaintiffin defendant’s Theophthalmologist position.the
Chase,the first of RSA 507-E:2.prongher undermeet burden Cf.

511-13,at A.2d at140 N.H. 668 52-53.
Second, PDR, itselfbycontends that use of the eitherplaintiffthe

Dr. will sufficeconjunction testimony Kosegarten,in with the ofor
of Werequiredof care the defendant.to establish the standard

disagree.
publication containing pharmaceuticalPDR is an annualThe

by approvedmanufacturers andprovided druginformationproduct
Annotation, Malpractice: DrugFDA. Medicalby the See Manufac-

asPackage Recommendations Evidence Standardturer’s Insert of
(1990).166,Care, n.3,171 173 The information82 A.L.R.4THof

drugthat in thenearlyin PDR is identical to foundcontained the
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sheet. See id. at 171 n.3. The insert is derivedpackage insert sheet
has topresented prooffrom data the manufacturer the FDA as that

fordrugthe is safe and effective for the uses manufac-which the
to drug.turer intends market the See id. at 173. The insert informs

“(1)the of whichphysician drugthe conditions under the should be
(2) (3)relieve;the it isprescribed; disorders recommended to the

(4)observed;precautionary warningsmeasures which should be and
mayof effects A PDR entry typicallyadverse that result.” Id.

description“trade and of the adrug,includes the chemical names of
use,the indications and contraindications for itsdrug, warnings,

reactions, dosage,adverse administrations and and oninformation
managing adjusting dosage drug.”and the of the Id. at 173-74.

PDR, itself,find that byWe the is insufficient to theestablish
1(a).507-E:2,standard care therequiredof of defendant. See RSA

RSA toclearly requires plaintiff produce507-E:2 the expert
atestimony competent regardingof witness the ofstandard care

applicable generalto the The in malpracticedefendant. rule medical
cases is ofthat the standard care in medical provider’sthe care
profession specialty, any,or if at time thethe medical care in
question throughwas rendered must be established testi­expert

507-E:2;mony. Clinic,See RSA Durocher v. Rochester Equinecf.
532, 535, 827, (1993); State,137 N.H. 629 A.2d 829 v. 133Thorpe N.H.

(1990)299, 304, 351, (noting575 A.2d general353-54 in medicalrule
malpractice cases is that proximate negligencecause between and
injury throughmust be expert testimony). exceptionestablished An
to this inrequirement may exist cases where the rests onevidence
“nontechnical or of ordinarymatters those which an person may be
expected Sheehan,to have Mehigan 274,v. N.H.knowledge.” 94
275-76, (1947)632, omitted);51 A.2d (quotation633 see also Bronson

Clinic, 798, (1996)v. The 810, 665,Hitchcock N.H.140 677 A.2d 673
(Horton, J., 309,v.dissenting); 310,Beane N.H. 109Perley, 99 A.2d

(1954).848, 507-E:2,849 But see RSA I (requiring expert testimony
to establish inrequisite standard of malpracticecare medical
actions). case, however,In this juryan average unlikelymember is
to possess sufficient knowledge regarding the ofstandard care
required of ophthalmologistan in positionthe defendant’s without
expert testimony.

Accordingly, the trial incourt did not err that Dr.ruling
Kosegarten was not competent testifyto to the ofstandard care
required of the defendant. The trial court also appropriately ruled

PDR,that RSA 507-E:2 permitdoes not the absent testi-expert
tomony, as prima proofserve of standard of requiredthe carefacie
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plaintiff produce competentthe failed to aof the defendant. Because
care, the courtto the of trialtestifywitness to standardexpert

the case.properly dismissed
remainingrespectwith to counsel’sWe have reviewed the record

merit, no furtherwarrantingfind to be withoutand themarguments
321, 322, 595,627 596137 N.H. A.2dVogel Vogel,v.discussion. See

(1993).

Affirmed.

All concurred.
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