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Mayuntil 1997 rendered the union’s argument about the State’s
bargainrefusal to moot. See Appeal Mascoma Valley Reg. Schoolof

Dist., (1996).98, 99, 679,141 N.H. 677 A.2d 680 Those negotiations
addressed issues related to HB-32 and subjectthe ofmatter the
union’s ULP suchcomplaints, employeeas and“bumping” rights
reclassification, and led to approval of a new collective bargaining
agreement that is now in effect. Accordingly, we conclude that the
union’s argument theregarding State’s refusal to negotiate is now
moot, and we decline to address it.

We hold that the board’s dismissal of the union’s ULP complaints
unlawful,was not unjust, or unreasonable. We have reviewed the

record and find parties’the remaining arguments to be without
See,merit and warranting no further discussion. e.g., v.Vogel Vogel,

321, 322, (1993).137 595,N.H. 627 A.2d 596

Affirmed.
All concurred.
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P.A., L. Tober on theOffices, (StephenTober Lato of Portsmouth
Boumil, Lowell, Massachusetts,and James oforally),brief and S.

brief, plaintiff.on the for the

(LawrenceMcDermott, P.L.L.C., of M.Hampton&Sanders
orally),and for the defendant.Edelman on the brief

DeMauro,HORTON, defendant, M. aJoseph appealsJ. The
J.) improp-that he(McHugh, rulingof the CourtSuperiordecision

against self-incrimina-erly privilegeasserted his State and federal
tion. We reverse and remand.

DeMauro,B. filed a libel1994, AnnetteFebruary plaintiff,In the
In she that theallegedthe defendant. the libelagainstfor divorce
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had in aengaged systematicdefendant effort to conceal assets
byaccumulated theirduring marriage creating and fraudulently

trusts, foundations, accounts,corporations,shamusing offshore
and plaintiffstraws other entities. The also filed requiredthe Rule

1994,support158 affidavit. See SUPER. CT. R. 158. In March the
aplaintiff filed motion to seal the record in the divorce proceeding

on the allegations unchargedthat of both“[n]umerousbasis and
unconvicted activitycriminal behavior and . . . will be made within

pleadings.”the
The counter-libel,defendant contested the divorce and filed a but

has never filed completeda required,Rule 158 affidavit as and has
refused to answer interrogatories and other forrequests admissions

alia,interconcerning, his employment, background,financial and
date,expenses.living To the has provideddefendant not any

meaningful financial information to assist in andetermining equi-
458:16-a, (1992).propertytable settlement. See RSA II

The defendant first againstasserted his privilege self-incrimina-
tion at a inhearing 18,civil Septemberanother case on 1995. The
trial court noted that the defendant’s assertion of privilege at that
late date made “clear that decision[the defendant’s] not to mean-
ingfully withcomply any past Court regardingorder the divulging
of his financial status and pictureasset longwas made before he
realized hadhe a Fifth privilege.”Amendment The court further
noted that the defendant’s refusal to comply uponwas “based his
pure ofcontempt judicialthis and process.”court the

4, 1995,On November plaintiff’s providedcounsel the defendant
a draft of acopy civil tocomplaint be filed in federal court alleging
that the defendant had inengaged racketeering and numerous other

activities, (mail (wireunlawful fraud),§§see 18 U.S.C. 1341 1343
fraud), (extortionate threats),1951 (1994),1961 (racketeering)
intending to defraud the plaintiff. plaintiffThe allegedfurther that
the defendant had Switzerland,established bank inaccounts Saudi
Arabia, France, Liechtenstein, States,the United and “various and
sundry “straws,other locations” in the of trusts,names sham shell

‘foundations,’andcompanies phony designedall to conceal the
location, extent, and existence of from plaintiff]assets [the and
persons 1996,with whom he did business.” In January the defendant
first filed a formal pleading asserting a blanket privilege against
self-incrimination with respect requeststo for admissions of facts
and production of documents.

plaintiffThe a complaint,filed similar to the complaint,draft in
the United States District Court for the ofDistrict inMassachusetts
May 1996. complaintThe aalleged multitude of federal crimes
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tomarriage, continuingof the andtwenty-plus yearsthespanning
the suit because thedistrict court dismissedpresent day.the The

Theproceeding.divorcependingsimilar to theallegations were
subsequentlyFirstof for the CircuitAppealsUnited States Court

suit, thecourt, permittedthe andthe trial reinstatedreversed
a in thepending decisionstay proceedingsdistrict court to the

(1stDeMauro, 94, Cir.115 F.3d 99-100case. DeMauro v.divorce
1997).

J.) in andcontemptthe defendant{Gray,The Court heldSuperior
providedto asplaintiffthesupport paymentsordered him to make
financialorder, a Rule 158completedand to filein an earlier

1996,Februarythis court intoappealedaffidavit. The defendant
tohearing pursuant Keyconduct athe court toand we directed trial

952,665, 671,Latshaw, A.2d 956137 N.H. 633Bank Maine v.of
1996).(N.H. 19,(1993). DeMauro, Aprilv. No. 96-096DeMauroSee

To obtain the1997, hearing.thethe trial court conductedJanuaryIn
affidavit, counselplaintiff’son the Rule 158soughtinformation

refused to answerhundred The defendantquestions.over oneposed
the self-incrimi­claiming privilege againstseventy questions,over

citesthe the defendantasserting privilege,his basis fornation. As
answers to theand claims that hiscomplaintcivil RICOthe federal

tonecessaryin chain of evidenceas a link thequestions could serve
him for those offenses.prosecute

thattrial court foundThe

thatany heprivilegeto broadenattemptthe defendant’s
Keyin case ofholding the leadbeyondhave far themight

(1993)[,]Latshaw, whollyN.H. 665 isMaine v. 137Bank of
view, questionsIn none of themerit. the Court’swithout

Fifthanythe defendant invoke constitutionalobjected byto
that the defendant has.privilegeAmendment

allegationsof thosemaking [inthat “the mereThe court also found
to providenot entitle the defendantcomplaint]civil doesthe RICO

and court so as toto the the divorceplaintiffno useful information
being granted.”an divorce fromeffectively equitableprevent

(1)by:that trial court erredon theargues appealThe defendant
self-incriminationprivileges againstthat state and federal“ruling

to of therespect anywithprotectionnodefendant]afforded [the
duringactivities the lasthis financialconcerningquestions posed

(2)(20) that the defendant “had waivedholdingandtwenty years”;
when heself-incriminationprivileges againsthis constitutional

to notice of the federalreceivingfinancial priormade disclosures
Complaint.”‘RICO’



claimsWe address the defendant’s first under the State Consti-
226, 347,tution, Ball, 231, (1983),State v. 124 N.H. 471 A.2d 350 and

“[w]here, case,as in the instant the federal law is not more
defendant,to the we separate analysis.”favorable make no federal

185,Davis, 189, 1386, (1994);v. 139 seeState N.H. 650 A.2d 1388
(1994).LaFountain, 225, 227, 1028,N.H. A.2dState v. 138 636 1029

I,Part of HampshireArticle 15 the New Constitution
that shall orprovides subject compelled... be to accuse“[n]o

evidence himself.” witness thisagainstfurnish For a to invoke
“it need be evident fromprivilege, only implicationsthe of the

asked,inquestion, the in which it is asetting responsivethat answer
question explanationto the or an of it cannotwhy be answered

injuriousbemight dangerous because disclosure could result.” State
(1986)Wheeler, 767, 771, 289,v. 128 N.H. 519 291A.2d (quotation

omitted). against“The privilege onlyself-incrimination extends not
conviction,to answers that in athemselves would alsosupport but

to informationany sought which would furnish a link in ofthe chain
O’Connell, 92, 94,needed to prosecute.”evidence State v. 131 N.H.

(1988).747, party550 A.2d 748 A in a proceeding maycivil theassert
to ifprivilege particular toquestions questionthe answer the could

Latshaw,in liability. 669-70,result criminal See 137 N.H. at 633
“[WjhetherA.2d at 955. a witness’ privilege justifiedclaim of the is

is a decision which rests within the trial court’s exercise of sound
O’Connell, 94,discretion.” 131 N.H. at A.2d at550 749.

The fact allegationsthat the in divorcethe libel and the
complaintRICO civilinvolve rather thanproceedings, criminal

proceedings, deprivedoes not a theperson privilegeof against
Burns, 95, 96-97,self-incrimination. v.Sevigny 108 N.H. A.2d227

(1967).775, 777 allegationsThe RICO invoke federal statutes for
awhich defendant incur bothmay civil and liabilitycriminal for the

same activities. federalAlthough prosecution may be theunlikely,
occur,nottest is whether willprosecution but whether prosecution

163, 165,could occur. See v.Wyman DeGregory, 100 N.H. 121 A.2d
(1956).805, 807

case,At the Latshaw in thishearing plaintiff’s overposedcounsel
questionsone hundred the respectto defendant. With to at least

questions,seventy the defendant his rights againstasserted self-
incrimination. The defendant asserted his with toprivilege respect

question,each rather than a blanketasserting privilege. See
O’Connell, 94, 749; C.I.R.,131 N.H. 550at A.2d at Estate Fisher v.of

645, (2d 1990).905 F.2d 649 Cir. Colloquies between the andjudge
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attorneysthe during the hearing elucidated the basis and scope of
privilegethe asserted by the defendant.

The questions to which the defendant asserted his fellprivilege
First,into several categories. some questions did not implicate even

a self-incrimination,remote possibility of even given the broad
scope of the criminalalleged and civil wrongdoing asserted in the

complaint. included, alia,RICO These questions inter you own“[d]o
clubs,”a golfset of you at one belong“[d]id time to the Abenaqui

Club,”Golf and “didn’t Mr. Jasinski at one own Ryetime the Beach
property.” Although the defendant erroneously privi-asserted his
lege to these questions, the answers providedwould not have the

withplaintiff any additional information material to determining the
size of maritalthe estate.

Second, verythe nature of some questions thatindicates the
plaintiff has information theregarding scope and location of the
defendant’s financial dealings. Plaintiff’s counsel asked the defen-

card,dant whether he had a Bell Cell Visa a National Bank credit
card, Card,an AFT Universal a current account at J.C. Penney, and
two accounts at Sears & Roebuck. Plaintiff’s counsel then proffered
a copy of the defendant’s reportcredit to show that the defendant
had accounts with these businesses. The plaintiff’s knowledge is
further evidenced anby extensive pleading entitled “Notice to
Admit Facts.” In this pleading she thatalleged the defendant paid

personalhis outbills of a account atspecified the Lowell Five Cents
Bank.Savings allegedShe also that the Klaidonis Foundation of
Buro, Vadus,Anwalts of Liechtenstein was atestablished the

DeMauro,request of M.Joseph a beneficiary, and holds record title
to property Blvd., Beach,the known as 2595 Ocean Rye N.H. In
addition, “Joseph M. DeMauro now or formerly had a bank and/or
checking account at the Saudi British Bank in Saudi Arabia . . .

Lassane,[and account at Bankan] Indosuez of Switzerland.” With
torespect questions,these the defendant properly asserted his

privilege. Based allegations defendant,on the against the it is
thatevident the to questionsanswers these may onlynot serve aas

link in the chain tonecessary prosecute, but as direct evidence of
the alleged wrongdoing.

Third, some questions sought testimony from the defendant to
documents,identify signaturehis on or to identify and acknowledge

that he propertyviewed tax bills or other documents. For example,
the defendant was ifasked he had ever seen a tax bill utilityor a bill
for a Florida property resides,where the defendant ifor his
signature appeared on a land trust deed. The defendant properly
could assert his privilege questionsto these because the answers
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might also serve as an link inevidentiary the chain tonecessary
prosecute. The plaintiff essentially requested the defendant to
authenticate evidence she already has and seeks to use.

Finally, questionssome sought information of the “fishing expe-
variety,dition” including information about additional assets the

plaintiff has no present information Forabout. example, the plaintiff
asked the defendant whether he had a checking account in the
United States. Plaintiff’s counsel never followed this question with
any information to indicate that plaintiffthe had any specific
knowledge on this issue. In light of the allegations contained in the
divorce libel and the civil complaint,RICO the defendant may
properly assert the privilege. The defendant is not obliged to
provide plaintiffthe with information concerning assets about which
she has no information anybecause such assets could be a chain in

link,the or actual evidence of the defendant’s efforts to defraud the
plaintiff.

plaintiffThe argues that the defendant’s assertion of privilege for
periodthe covering the duration of the couple’s marriage is

inconsistent with our inholding Latshaw,Latshaw. Our holding in
limiting the ofscope the toprivilege frame,a narrow time relates to
the nature of the asserting party’s alleged criminal activity.
Latshaw, 671,137 N.H. at 633 Latshaw,A.2d at 956. In the
defendant was accused of having committed one instance of bank
fraud on particulara 667,date in June 1990. Id. at 633 A.2d at 955.
We held that forcing the defendant to disclose his financial status as

indescribed his 1989 tax return “might furnish a link in the chain
of necessaryevidence to prosecute.” 671,Id. at 633 A.2d at 956. We
rejected the defendant’s assertion of privilege with respect to his
financial condition in August 1991 because “as the time increases

any conditions,between two factual the connection between them
becomes weaker and weaker.” Id. Latshaw’s isholding tied to the
causal link between two dates farsufficiently apart that of“evidence
. . . present insolvency would not furnish a link in the chain of
evidence to prosecuteneeded him for lying on his June 1990
financial statement.” Id.

In the divorce libel and in the collateral federal proceedings, the
plaintiff alleged that the defendant had committed numerous state
and federal offenses over a span of two decades. Based on the nature
of the information sought in the divorce proceeding and the scope of
the alleged activities,criminal the defendant could reasonably
expect that any information he provided regarding his finances and
business activities could be a link in the chain necessary to
prosecute. States,See v. (1951)United 479,341 U.S. 488Hoffman
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that when foresee­(concluding properly privilegewitness asserted
links in forforgeanswers would the chain federal prosecution);able

1987)(Idaho371,McPherson,v. 732 375 App.McPherson P.2d Ct.cf.
assertingthat showed(holding party privilege no “reasonable

ofpossibility prosecution”).criminal

Here, in the civilallegations complaintthe broad RICO
improper dealingsseveral and financialspanned allegeddecades

all,most,involvinghost of and state if not ofand a federal crimes
Thus, nearly anyand marital assets.personalthe defendant’s

to orby the defendant related his financialquestion answered
a chainpossiblybusiness could serve as link in the ofdealings

evidence, or him. a witness’“[WJhethercould tend to incriminate
justifiedof is is a decision which within theprivilegeclaim the rests

94,O’Connell,trial court’s of sound discretion.” 131 N.H. atexercise
(1854).748; Scammon, 280,at v. 29 N.H. 290550 A.2d see Janvrin

toquestionsInsofar as the related the defendant’splaintiff’s
issue,at that theduring periodfinancial the time we holdactivities

toby requiringcourt abused its discretion the defendantsuperior
clear,It have a careful“perfectlyanswer them. could not been from

case,”in the thatconsideration of all the circumstances the
have a to incriminatecompelled possibly” tendencyanswers “cannot

Wheeler, 771,N.H. A.2d (quotationdefendant. 128 at 519 at 291the
omitted). that theemphases properlyand We conclude defendant

respecthis with to most Withprivilege respect questions.asserted
improperlywhich the defendant asserted thequestionsto those to

we do not see how the answers would be material toprivilege,
the distribution of the maritaldetermining equitable estate.

trialWe next the defendant’s assertion that the courtaddress
by finding haphaz-in his claim thatrejecting privilege “[h]iserred

Fifthany privilegeard and unreasonable invocation of Amendment
obstruc-simplest nothingto the smacks of butquestions pureeven

tionism,” virtually allprivilegeand that his invocation of the to
assets,income,to his or business activitiesquestions related

a trialAlternatively,to “blanket” assertion. the courtamounted
“to a valid Fifth[the defendant]found that the extent had

any gaveto information he thatprivilege previously,Amendment
inby separatehas testifying proceedingsbeen waived”privilege

from divorce.and distinct the

thatplaintiff argues privilegeThe the defendant’s “blanket
unreasonable, and, thus, defendant,unjustified.” Theclaims are

however, being contempt byfaced He held ina dilemma. risked
alter-hearing;the at the Latshawprematurely asserting privilege
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ifnatively, losinghe risked the he answeredprivilege certain
States, 367, (1951)Rogers v.questions. United 340 U.S. 378Cf.

(Black, J., dissenting). The defendant’s steadfast torefusal answer
even the aboutelementary questionsmost his assets and finances
persuades intentionallyus he did not orrelinquishthat abandon his

Brodeur,privilege against State v.self-incrimination. 126 N.H.Cf.
(1985) omitted)411, 416, 1134, (quotation493 A.2d 1138 (concluding

criminal defendant knowingly intelligentlyand waived his privi-
lege). assertion ofAlthough privilege may ultimatelythe be im-
proper, a party againstwho asserts the privilege self-incrimination

number,to regardlessindividual of the notquestions, is deemed to
O’Connell, 94,have asserted a blanket N.H.privilege. See 131 at 550

A.2d at 749.

Alternatively, the plaintiff argues that “this has[defendant
disclosures,voluntarily priormade sworn and as a hasresult lost his

privilege against self-incrimination.” The defendant’s intestimony
any waiver,proceeding however,collateral did not aconstitute

ofbecause “waiver the isprivilege particularlimited to the
Roberts,inproceeding which the witness State v.appears.” 136 N.H.

731, 745, (1993)1225,622 A.2d 1235 and(quotation brackets
omitted); I,see pt.N.H. CONST. art. 15.

The defendant’s assertion of the notprivilege did leave the
plaintiff or the trial court with an inaccurate assessment of his
assets; it left them with no toinformation assess his financial status.

(2dHarris,See 274, 1981);Klein v. 667 F.2d 287-88 Cir. Rogers,cf.
(“To340 atU.S. 371 ofuphold a claim inprivilege this case would

open waythe to distortion of byfacts a topermitting witness select
any instopping place testimony”).the But v.McCarthycf.

(“itArndstein, 355,262 U.S. 359 makes no indifference the right of
a witness to protection from incriminating himself that he has
already in part,answered he entitledbeing to claim the privilege at
any stage inquiry”), (1923),of the reh’g granted, 263 aff’d,U.S. 676

(1924).266 U.S. 34 The defendant’s assertion of his privilege may
information,have concealed but did notit the“mutilate[] truth.”

Garrelts, 454, (Mich. 1980).Garrelts v. 300 N.W.2d 456 App.Ct.
Although the defendant’s assertion frustrated plaintiffthe and the

court,trial we conclude that the defendant effectively asserted and
did not rightwaive his against self-incrimination.

however,The defendant’s privilege,assertion of cannot “be
used as a ofmeans preventing orderlythe of[resolution] civil
matters” and Cote,the of herdeprive plaintiff rights. v.State 95

108, 112,N.H. 749, (1948); Heidt,58 A.2d 752 see generally The
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— Cases,inPrivilegeThe Amendment CivilConjurer’s Circle Fifth
(1982); Kaminsky, Preventing Use the91 YALE L.J. 1062 Unfair of

Litigation:in APrivate CivilPrivilege against Self-Incrimination
(1972).121 caseL. REV. ThisAnalysis, impli­39 BROOK.Critical

considerations in direct conflict:policy equita­two importantcates
in a proceedingof assets divorce aridble distribution marital

Aagainstthe self-incrimination. carefulpreservation privilegeof
privilege,occur the defendant’s and thebalancing must between

maritalto an division of the assets.plaintiff’s right equitable Cf.
(1979)207, 210, 480,Lavallee, 482119 400 A.2dState v. N.H.

righttrial tothat court must balance defendant’s(discussing
favorable and the witness’sproduce privilege);all evidence

(Mass.)1270,Wansong, (discussingv. 478 N.E.2d 1272Wansong
prejudicethat fact must to otherweigh potential litigantstrier of

denied,claimingto cert. 474party privilege),and harm thepotential
(1985).U.S. 1014

may throughreasonable to discoverplaintiff stepsThe take
of the estate. ascopemeans the size and marital Unlessalternate

101Wyman DeGregory,see v. N.H.privilege,statute removes the
(1957) statute),171, 174, 512, (immunityA.2d appeal137 515

(1959),dismissed, 717 not answer any360 U.S. the defendant need
purportedto withquestions alleged improper dealingsrelated his

however,court, order the defendantmaymarital The trialproperty.
inpermittedto consent consistent with thoseexecute waivers

States,assets. See Doe v. 487discoveryfederal cases for of United
(1988); Cormier, 253, 256, 986,201, 127 N.H. 499 A.2dU.S. 215-16 cf.

(1985) “applies only988 self-incrimination to(privilege against
character”).by a that is ofprovidedevidence defendant testimonial

the see CT. R.Upon showing by plaintiff, SUPER.appropriatethe
451, 453, 4,35(c)(2); v. 120 417 5Corp.,Robbins Kalwall N.H. A.2d

(1980), may any the defendant hasthe court also order entities
to to records.allegedly produce appropriateutilized hide assets See

626, 360,Ass’n, 623,N.H. Retail 115 N.H. 348 A.2dState v. Grocers
(1975).363

efforts,Moreover, discoverythe plaintiff’sthe ofupon completion
equitablethe an distribution based on allmaytrial court fashion

all to beinformation then available and reasonable inferences drawn
a forThe court also enter decree division ofmaytherefrom.

if are orsubject to modification additional assets disclosedproperty
Calderwood, 651, 654, 327 A.2dv. 114 N.H.discovered. Calderwood

704, (1974), remand, 550,115 N.H. 345 A.2d 166appeal706 after
(8thCo., 705,(1975); v. 729Mammoth Oil 14 F.2d Cir.United States

1926) (“a right drawequitycourt of has the to reasonable and



case,allproper inferences from the circumstances in the and
defendant]”),ofespecially affirmed,from the silence [the 275 U.S.

(1927).13 hisHaving privilege,asserted “[the defendant] cannot be
heard to thatargue dispositionthe was unequal [thewhen defen-

preventedhas effectivelydant] the trial court . . . from being able
dispositionto determine whether the was in orequalfact not. The
defendant],only one who isknows and he is not talking.”[the Ross

(Ind. 1994).Ross, 1301,v. 638 N.E.2d 1306 Ct. App.

Reversed and remanded.

BRODERICK, sit;J. did not the others concurred.

Original
No. 97-547

Petition of Thomas Dean
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(SvenWiberg & ofWiberg, Dover D. onWiberg the brief and
orally), for petitioner.the

T.Philip (MarkMcLaughlin, attorney general D. Attorri senior
assistant attorney general, on the brief and fororally), the State.

THAYER,J. petitioner, Dean,The Thomas petitions for a writ of
prohibition and a writ of mandamus. See SUP. R.CT. 11. He


