
case,allproper inferences from the circumstances in the and
defendant]”),ofespecially affirmed,from the silence [the 275 U.S.

(1927).13 hisHaving privilege,asserted “[the defendant] cannot be
heard to thatargue dispositionthe was unequal [thewhen defen-

preventedhas effectivelydant] the trial court . . . from being able
dispositionto determine whether the was in orequalfact not. The
defendant],only one who isknows and he is not talking.”[the Ross

(Ind. 1994).Ross, 1301,v. 638 N.E.2d 1306 Ct. App.

Reversed and remanded.

BRODERICK, sit;J. did not the others concurred.
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(SvenWiberg & ofWiberg, Dover D. onWiberg the brief and
orally), for petitioner.the

T.Philip (MarkMcLaughlin, attorney general D. Attorri senior
assistant attorney general, on the brief and fororally), the State.

THAYER,J. petitioner, Dean,The Thomas petitions for a writ of
prohibition and a writ of mandamus. See SUP. R.CT. 11. He
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J.)(Perkins, thatan the Court deniedSuperiororder ofchallenges
trial,a basedhim on his motion for new on ineffectivehearinga

limited,counsel, afirst writtenof unless he executedassistance
thathis further weattorney-client privilege. requestswaiver of He

denygrounds. petitionhim a trial on We his forgrant new several
part.in order of court insuperiorwrits and vacate the thepartboth

crimes,1996, the ofjury petitionerIn a convicted numerousApril
restraint, conduct,threatening, recklessincluding criminal criminal

1997, moved a new trialpetitionerIn the forkidnapping. Apriland
alia, response,of counsel. Ininter ineffective assistanceclaiming,

acompelcourt to waiver of thesuperiorthe State asked the
petitioner’sthat it could interview trialattorney-client privilege so

replyin to to the motion. Trial counsel informed thecounsel order
to privilegedcourt of his reluctance reveal informationsuperior

petitioner. superiora waiver the The courtabsent written from
written,a ofpetitionerthe to limited waiver hisordered execute

hearing petitioner’s uponThe the claimspredicatedcourtprivilege.
petitionerof the The refused to execute suchreceipt written waiver.

turn, first,inpetitiona and the instant this court. We towaiver filed
attorney-client privilege.the

notattorney-client privilegeThe is absolute. See
758, 121, (1979);Dahar, 764,N.H. 408 A.2d 125v. 119McGranahan
MacFarlane, 1215,D. v. 647 P.2d 1220MorleyLaw BernardofOff.

1982).(Colo. Furthermore, ofmay protection“a client waive the
States,v. 504expressly impliedly.” Tasbyeither or Unitedprivilege,

(1975).(8th332, denied,1974), 419 This336 Cir. cert. U.S. 1125F.2d
of waiver. Aranson v.concepthas the Seerecognized impliedcourt

(1995).Schroeder, 359, 369-70, 1023, ImpliedN.H. 671 A.2d 1030140
asserting party putoccurs when the has the otherwisewaiver

present dispute.communications “at issue” in the Seeprivileged
Blackburn, 464, (1888);128 U.S. 470-71 Mountaingenerally Hunt v.

(Colo. 1989)533,DiFede,Tel. v. 780 543-44States & Tel. P.2d
waiver).impliedthe used to find In(outlining traditional formula

Aranson, ofwe of an at-issue waiver thelimited “the extent
in which privilege-­circumstances theattorney-client privilege to

Aranson,into theinjects the material itself case.”privilegedholder
omitted).370, (quotationat A.2d 1030140 N.H. 671 at

counsel,ofWe hold that claims of ineffective assistance
corpusin ain a motion for new trial or habeasbroughtwhether

attorney-clienta of the toprivilegeconstitute waiverproceeding,
claim; isto the waiver athe extent relevant the ineffectiveness
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(Minn. 1997).Walen, 742,v.limited one. State 563 N.W.2d 753 In so
join jurisdictionsholding, recognizingwe those a similar concept.

See, 336; Thomas,e.g., Tasby, 1171,504 F.2d at v.State 599 A.2d
(Md. 1992)1177-78 a(citing compendium of supporting authority

rev’d, (Md.also recognizing concept), on other grounds, 616 A.2d 365
1992), denied, (1993); Walen,cert. 508 U.S. 917 563 N.W.2d at 752

cases).numerous(citing supporting
Claims of ineffective assistance of gocounsel to the ofcore

attorney-client communications. Such claims challenge lawyer’sthe
1.6(b)(2).representation of the client. See N.H. R. PROF. CONDUCT

Both the Rules of Professional Conduct and the Rules of Evidence
contemplate removing protectivethe veil of privilege when a client
challenges id.;the lawyer’s representation. See N.H. R. Ev.
502(d)(3). waiver;Fairness dictates a limited efficiency itdictates

Walen,occur automatically. See 563 N.W.2d at 753.
Because of our holding today, we superiorvacate the court’s order

to the extent it requires petitionerthe to execute a written waiver
of his attorney-client privilege. Such an order is unnecessary. The
filing assistance,of a law,motion for ineffective as a matter of acts
as a limited waiver of the attorney-client privilege. Trial counsel
does not need an express written waiver once the former client has
challenged the effectiveness of representation.counsel’s In addi-
tion, we note that superiorthe court authorityhas to issue orders
compelling witness testimony under appropriate circumstances. See
Super. Ct. R. 44.

Finally, we need not address the merits of petitioner’sthe
substantive new trial arguments in the instant petition. aNeither
petition for a writ prohibitionof nor a petition for a writ of
mandamus is the proper forvehicle lodging such challenges. Cf.

Ct.,State v. Superior 1, 2, (1976)116 626,N.H. 350 A.2d 627
(describing function of writ of prohibition); Manchester,Bois v. 104

5, 8, 612, (1962)N.H. 177 A.2d 614 (describing function of writ of
mandamus and adding that mandamus does not lie anywhere other

exists).adequate Moreover,relief superiorthe court has not yet
Thus,ruled on the motion. any ruling by us would premature.be See

Tancrede,Appeal 602, 604, (1992).1308,135 N.H. 608 A.2d 1309of
Accordingly, we deny petitionthe in all respects except to the

extent it requests that petitionerthe not be required to execute a
written waiver of the attorney-client privilege. We vacate the order
of the superior court thatmandating petitionerthe execute such a
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in shall beproceedings superiorthe courtFurtherwaiver.written
opinion.thisin accordance withconducted

in part;order vacatedSuperior court
all respects.denied in otherpetition

All concurred.
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