
905

Jacobson, Representative;Hohensee; Alf E. StateDorisHenry;
M.Katsakiores, PhyllisRepresentative;StateN.George

Representa-StateKatsakiores, Kelley,JaneRepresentative;State
Kolb; Representative;Statetive; Langone,John S.Ellen Galarneau

Letourneau, JayLenaerts; Representative;StateD. RobertJohn
E.Lucas; Representative; Margaret Lynott,Lynde,V StateHarold

Mackenzie; Richard Marple;C. A.WilliamRepresentative;State
McGuirk, Paul M.McCormick; Representative;Paul A. StateTom

Ohanian; De-Mirski, Mulvaney;Bob DonnaRepresentative;State
Pelletier,Owen, Represen-Arthur StateRepresentative;rek State

Place;Peterson, Thomas B.tative; State Representative;R.Andrew
Richardson,Pratt, Barbara HullRepresentative;M. StateJohn

Robertson, Representative;N.Timothy StateRepresentative;State
Rollo, Rep-Michael StateRepresentative;StateRogers,Kathleen

resentative; Sapareto, Representa-Frank V StateRyan;Suzanne
Stull,Shattuck; A.tive; Sartori; Esq.;Mark KathleenBill Gilman C.
Trowbridge;Robertson DennisRepresentative; C.Taylor,N. State

Vaillancourt,Vachon, Vahey; SteveRepresentative; MaryE State
Loan, III, Esq.; Vogl,M. JohnEugene VanRepresentative;State

Wallin, WilliamRepresentative;StateRepresentative;State Jean
Williams, Representative; M. Worsman.State Colette

Hillsborough-northern judicial district
No. 97-108

Emile Bussiere

v.

RobergeA. Roland & a.

July 21, 1998



906

(EmileKalinski, P.A.,Bussiere & of Manchester R. Bussiere on
the brief orally), Portsmouth,and and L.Michael of on theAlfano
brief, for plaintiff.the

Gordon, P.A.,Shaheen Saunders,& of (ArpiarConcord G. Jr. on
the brief and orally), for the defendants.

j.JOHNSON, defendants,The A. Roland Roberge, Carolyn
HTRoberge, Management Corporation, Associates,and Fifty Five

Five),Ltd. (Fifty an ofappeal (Sullivan,order the Superior Court
J.) alia, (theholding, inter that plaintiff Emile Bussiere plaintiff)
had rightthe to possession control,exclusive and as against

Five,defendant Fifty of an inapartment Manchester. We affirm.
The appealedorder from concluded the first phase of a bifurcated

trial. It representedwas at trial that plaintiff Wayne Theodore
would not inparticipate Therefore,the first ofphase this case. in
this opinion we treat Bussiere as the sole plaintiff.

The trial court 1984,found the Infollowing facts. March the
(theKingswood trust),North Real Estate Trust of which the

plaintiff was a trustee and beneficiary, owned a seventy-six unit
apartment at 55 Northbuilding River Road in Manchester. In April
1984, the trust sold the tobuilding Steven purchaseBronstein. The
and sale agreement thatprovided plaintiff Allard,the and Raymond
a trust,co-trustee and co-beneficiary of the would each retain a
penthouse inunit the building, units 10-F and 10-G respectively, and
accordingly for aprovided substantially purchasereduced forprice
the building. purchaseThe agreementand sale specifiedalso that

plaintiffthe and Allard would retain apartmentsthe “paid-under
up” leases until buildingthe was toconverted condominiums. At

time,that the units would conveyed plaintiffbe to the and Allard at
no additional charge.
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totransaction, mortgagea firstgaveBronsteinfinancingIn the
bank).(the of thedescriptionlegalTheNational BankHeadIndian

the to“subjectwas to” leasesthat itindicatedpropertymortgaged
addition, as ofpartbank knew thatIn theand Allard.plaintiffthe

unitspenthousethe twopurchase,for Bronstein’sconsiderationthe
Allard.andconveyed plaintiffto theultimately bewould

1,about Decemberbank’s loan on oron theBronstein defaulted
ownership.to condominiumpropertynot converted the1993. He had

thepurchasedFiveFiftyassignments,several interimFollowing
7, 1994, and, mortgagee-in-asonmortgage Septembernotebank’s

for rent and awith a demandplaintiffthetwice servedpossession,
trial, the trialFollowing a benchThis case ensued.quit.notice to

in unit 10-F wereplaintiff’s rightsthedetermined thatcourt
defendants, appealed.and defendantsto those of the thesuperior

(1) findingin: thatthe trial court erredassert thatThe defendants
(2)security;of itspartto the bank asconveyedunit 10-F was not

has aplaintiffthat theby findinga leaseestablishing perpetual
place;takesuntil the condominium conversioninterestleasehold

(3) plaintiff.to evict thestandingFive has nofinding Fiftyand that
in turn.We address each contention

that unitrulingthat trial court’sarguefirst theThe defendants
a oncreates cloudsecuritynot of the bank’s interestpart10-F was

title, thefindings bywith other madeis inconsistentproperty’sthe
evidence, to thecourt, contrary plainthe isunsupported byis
to,” admitted“subject was based on evidencemeaning phraseof the

rule, the trial court’sof evidence and exceededparolin violation the
property.of the Weby effectuating illegalan subdivisionauthority

of as we believe theonly argumentsexamine the last theseneed
notnot that unit 10-F wasruling necessarilytrial court’s does state

rather,interest, canrulingbut its besecuritya of the bank’spart
in themerely Fiftyto state that Five’s interestinterpreted

interest.plaintiff’sis subordinate to the leaseholdapartment
ruling meaningthe court’s as that theinterpretThe defendants

tono interest in the the bank.mortgage conveyed apartmentfirst
however, inmay acknowledge lightthatfinding, simplyThe court’s

in theequitableleasehold and interestsplaintiff’s superiorof the
practicala was of nolegal conveyed by mortgagetitleapartment,

acknowledgedcourt thesesecurity.to the bank as The trialvalue
motion toin its order on the defendants’interpretationstwo

does notsecurity simplyinterestreconsider: “The defendants’
unit, court finds that thewhether theplaintiff’s]include [the

orsecurity mortgageas for thewas never transferredapartment
plaintiff’s]to lease-mortgagethe was subordinated [thewhether
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unit.”right subsequenthold interest and to transfer of the The
“subjectdo not that the bank’s was to”dispute mortgagedefendants

below,plaintiff’s explained fullythe lease. As more since that lease
as a untilplaintiff possess apartmententitles the to the tenant the

condominium,apartment findingis converted to a the trial court’s
in is theFifty apartmentthat Five’s interest the subordinate to

a of trialplaintiff’s readingleasehold interest is more accurate the
court’s to our of the trial court’sruling. According interpretation
ruling, arguments longerthe defendants’ as to this issue are no valid
and need not be addressed.

however, that toargue, plaintiff’s rightThe defendants the
of the of the toconveyance apartment upon propertyconversion

is a which boardrequired planningcondominiums subdivision
672:14, (1996), provides,The defendants cite RSA I whichapproval.

lot,in ofpart, that the term subdivision “means the division the
tract, lots, sites,2 or otherparcel plats,or of land into or more

future,immediate or ofpurpose,divisions of land for the whether
sale, rent, lease, conveyancecondominium or building develop-

in inregulationsment.” The subdivision effect Manchester at the
however, inconveyance,time of the defined the term subdivision

lot, tract,subdivision of a or of landpertinent part parcelas “[t]he
lots, forplats,into two or more sites or other divisions of land the

future,or of orpurpose, building develop-whether immediate sale
Cityregulations, Manchester,ment.” of NewSubdivision

(November 1965) 1985).15, 27,(supersededHAMPSHIRE June The
did not fallplaintiff argues conveyancethat the within the latter

definition..

of isinterpretation municipal regulationsThe subdivision
a of for court. Lemm v.question Development Corp.law this See

(1990).618, 620,Bartlett, 1082,Town 133 N.H. 580 A.2d 1083 Theof
issue, 1983),at under RSA 36:19-:29regulation adopted (repealed

solely priorto deal with the subdivision of land toappears designed
Manchester,conjunctionor in with Blevens v. 103development. Cf.

(1961)121,284, 286, 122 (statingN.H. 170 A.2d that statutes “like
promote orderly planned growthRSA 36:19-29 . . . seek to the and

arelatively undeveloped municipality”).of areas within We conclude
that definition of contained therein was not intendedthe subdivision
to to and conversion into a condominium of anapply conveyancethe

unit.existing apartment

by regulation“subdivision” is defined more restric­Where
statute,by regulation’sor than it is the definitiontively narrowly

governs.
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as the Stateonly powers grantsand towns have suchCities
town,a in itsexercising. . . We have held thatthem.

themay expand upon legislativeto notpowers regulate,
[however,]may,a townCertainlyof “subdivision.”definition

ordinance,of an choose to exercise lessthrough adoption
granted by legislature.than that the Statepower

82, 84, 1132,411120 N.H. A.2dMilford,Dearborn v. Town of
omitted).(1980) (citations rejectWe therefore the defen-1133-34

trial court effected aimpermissiblydants’ contention that the
property by regulation.subdivision of the as defined the subdivision

challenge rulingsdefendants next the trial court’s as to theThe
court found thatplaintiff’sterm of the lease. The trial the written

document,an that other documents filled inintegratedlease was not
term, and that to such documents leasemissing according “[t]hethe

terminates when the condominium is formed and the condominium
apartment plaintiff].”deed to 10-F is delivered to We will not[the

“findings they unsupported bydisturb the trial court’s unless are
of law.” M Realtythe evidence or erroneous as a matter C & Trust

(1990).Wiedenkeller, 470, 476, 354,v. 133 N.H. 578 A.2d 358

The that this in effect aargue rulingdefendants established
not inperpetual Asserting perpetuallease. that leases are favored

law, explicit language requiredthe the defendants contend that is to
a perpetual disagree. parties’create term. We We have enforced

where,intent to create a perpetual despiteleasehold the absence of
languageformal in the ofgrant, agreement parties clearlythe the

242,showed such an intent. See Cole v. Lake 54 N.H. 290Company,
(1874). trial “lengthThe court here found that the or duration of the

periodlease was for an interim conversion ofpending apartmentthe
to a condominium form ownership.” sayhouse of We cannot that this

finding is or to law.unsupported by contrarythe evidence
Finally, the defendants that trial courtargue by rulingthe erred

that has noFifty authority plaintiff.Five to evict the The defen-
dants that the trial court’s “is tantamount to aargue ruling finding
that no holds an in 10-FApartmentone interest other than [the

and that “has no landlord.”plaintiff],” plaintiff disagree.the We
Review of the trial court’s and as a wholefindings rulings reveals

that court that had no torightthe held the defendants evict the
plaintiff because he is not in default on the The defendantslease.

but, rather,have not that have relied on theirchallenged ruling
alleged ability plaintiffto evict the as either a tenant at will or a
year-to-year expired. Having upheldtenant whose term has the trial

ruling year-to-year,court’s that the is not a tenant at will orplaintiff
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we do not rulingdisturb its that the defendants are not entitled
under the facts of this case to evict the plaintiff.

Affirmed.
HORTON,JJ., sit;THAYERand did not the others concurred.
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