
Belknap
No. 95-850

Industries,Pike Inc. & a.

v.

Construction,Hiltz Inc.
24,September 1998



2

(Warren onHollis, C. theSulloway Nighswanderof Concord&
orally), plaintiffs.for thebrief and

(AndrewBranch, P.A.,Devine, Manchester D.ofMillimet &
brief, orally),and Ms. Dascoli forA. Dascoli on theDunn and Julie

the defendant.

THAYER, for contributionThis out of an actionJ. case arises
Insurance Co. and Pikeby Liberty Mutualplaintiffs,thebrought

(Hiltz)Construction, inIndustries, (Pike), Hiltz Inc.againstInc.
J.)(Smukler, in favor of theruledwhich the CourtSuperior

$75,000. two issues for ourpresentsin of Hiltzplaintiffs the amount
byerredFirst, superior assign-Hiltz that the courtarguesreview.

byarguednot theliability allegedlyon “theories”ing based
Second, Hiltzby court. assertsspontebut raised sua theplaintiffs,

of the amount of contribu-computationthe erred in itsthat court
tion. affirm.We

26, 1991,March athis case. OninjuryA action underliespersonal
dumpenter a siteby waitingtruck Pike was todump operated

the entrance of theby muddyHiltz. to conditions atoperated Due
inhad The truckssite, of trucks occurred. waitedback-upa several

truck,the'road, lane all The Piketo traffic.blocking the westbound
line, parkedthe ofpassthe of to lineproceededthen at end the

the entire eastbound lane.stopped, blockingand eventuallytrucks
eastbound, head on with theShores, drivingwas collidedLila who

truck.stopped
in that collision. TheinjuriesPike for sustainedShores sued

$175,000 in exchange forby payingthe Shoresplaintiffs settled case
wasliability.and Hiltz from allthe Hiltzreleasing plaintiffsShores

the instantbroughtthenplaintiffsnot to that action. Thepartya
Hiltz’ comparativeHiltz for sharecontribution fromseekingaction

of in accident.causingfault the
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hearing thirtymerits,After a on the the trial foundcourt Shores
percent forty percent percentthirtyliable, liable,Pike Hiltzand
liable thefor accident. The court found the enteredsettlement into

plaintiffsbetween the and toShores be reasonable. The court
$250,000.thatcalculated the total value of the case Thewas court

thatreasoned settlementthe amount was consistent with the total
light being thirty percentcase,value of the in of Shores at fault.

$175,000,Where the settlement was the court reasoned that
represent$250,000would a fair of total ofestimate the value the

plaintiffs representing$75,000,case. courtThe then awarded the
thirty percent liabilityHiltz’ $250,000.inshare of a worthcase

liability. assignedThe court forarticulated three reasons Hiltz’ It
percent responsibility “theory,”a ten share of to each rationale or

(1)respectively. recognizeThose rationales include: Hiltz failed to
difficulty entering dump implement anythe in the site and tofailed

(2)plan do;as whatto the trucks should Hiltz’ driver caused the
(3)tie-up by blocking road;initial the and Hiltz’ failed todriver

provide tie-up apparent.traffic control once the became Hiltz
disputes validitythe of the rationales.

appeal, arguesOn Hiltz that trialthe court committed reversible
by raising liability” pretrialerror “theories of not disclosed in

pleadings developed by plaintiffs.nor counsel for the Hiltz also
applied improper methodologycontends that the court an in calcu-

lating damages. begin by addressing argument regardingWe Hiltz’
allegedly liability.”the erroneous of“theories

is well“It settled that a defendant is entitled to be informed
theory plaintiffs proceedingof the on which the are and the redress

theythat claim resultas a of the defendant’s actions.” v.Morancy
(1991)(quotation493, 497,134Morancy, 1158,N.H. 593 A.2d 1160

omitted). Hampshire system pleadings.New maintains a of notice
v. Co., 532,See Welch Realty 536,Gonic Trust 128 N.H. 517 A.2d

(1986).808, approachsuch,810 As we take a liberal to the technical
Hampshirerequirements pleadings. Wiebusch,of See 4 R. New

practice §Practice, Civil 211,and Procedure at 154
(1984); alsosee Nat’l Marine McCormick,Underwriters v. 138N.H.

(1993) (allowing6, 8, 1008,634 A.2d 1010 liberal amendments to
defects).pleadings to cure technical

plaintiffs’ pleadingswillWe thatassume the include their
argues, “summary pursuantand,writ Hiltzas their statement” filed

Superior plaintiffs’to pertinentCourt Rule 62. The writ states in
part:
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and initself did factnegligentof Hiltz wasconduct[T]he
in thatby Ms. Shoresinjuriesto the sustainedcontribute

accidentthe site where thedumpingHiltz had control of
aasadequateto controlprovideoccurred and trafficfailed

site, therebythe anassuring safety allowingof atmeans
proxi-to which was acondition existdangerousobvious

by Ms. Shorespersonal injuriesof the sustainedmate cause

added.) duty,Hiltz had a that itallegesThe thatwrit(Emphasis
ofwas the cause theproximatethat the breachduty,breached that

Shores, contribution forinjuries plaintiffsand that the seekto
injuries. It also that Hiltz’ failurefrom those statesdamages arising

specifica detail theto “traffic control” constitutesadequateprovide
Hiltz, thus, have had anto shouldplaintiffs prove.will seek

plaintiffs’ disputeofthat the nature theunderstandingadequate
dumpof the site.operationassociated with thenegligenceinvolved

conclusion,in asthe could result thereadingNo of writreasonable
Hiltzduty byowed was toargues, only purportedHiltz that the
not dothe site. The writ need moreprovide personnel atflag-holding

the court andputof action and bothgeneralthan state the character
controversy. Morency v.on of nature of thecounsel notice the Cf.

(1950)791, thatPlourde, 344, 346, 792 in(stating76 A.2d96 N.H.
onput court and counselmerelyneedHampshire pleadingNew

our liberalhold that Pike’s writ satisfiesdispute).notice of We
pleadings.standard for

writ,that, plaintiffs’in toargues plaintiffs’Hiltz addition
to Rule failedSuperior Court 62summary pursuantstatement filed

statementsummaryof the claim. Ato sufficient noticeprovide
claims,of the of themerely the court nature“appriseserves to

defenses, to R. 62. Aarise.” SUPER. CT.legal likelyand issues
much as a “pre-trialneed not contain as detailsummary statement

discoverythe to andparty priorA files formerstatement.” See id.
discoveryof the See id. Evenprocess.latter toward the endthe

of thesummary partthat the statement isassuming arguendo
aspectssummary statement does allude topleadings, plaintiffs’the

Itby the court. notes that theemployedof rationalesthe three
Thus,Hiltz.”entirely byat a “controlledaccident occurred site

a ofliability supervisoryon breachpremisedHiltz could anticipate
statement also includesliability. summaryTheduty or vicarious

lineby dumpa caused the of“dangerousto conditionreference
to lack a “traffic controller.” This should haveand a oftrucks”

causal tothat the line of trucks bore some connectionalerted Hiltz
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the accident and that Hiltz have form ofshould used some traffic
control The trial toproperlymeasure. court refused rule that the
plaintiffs’ summary statement violated Rule 62 or was otherwise
deficient.

Hiltz further that the plaintiffscontends introduced no
evidence that court to have liabilitywould allow the found under the

disagree.three We The recordrationales. discloses instances where
in supportingevidence came the court’s articulated rationales. We

supportsreview the evidence to determine whether it the trial
record,Incourt’s the tofindings. reviewing we defer the trial

court’s judgment regarding weight givensuch issues as the the
20, 24, 446,evidence. See McCabe v. 138 N.H. A.2dArcidy, 635 449

(1993).
First, respectwith to failure to therecognize difficultythe in

entering dump it,the site and aimplementing plan dealingfor with
Hiltz,point.the court did hear on this Jeffreyevidence ofpresident

Construction,Hiltz he muddytestified that was aware of recurrent
conditions at the site that precluded entering.trucks from Pike’s

himattorney questioned as follows:

Q: had some withproblems[Y]ou trucks stuckgetting
winter,out of daysabout one 10every through that didn’t

you?
A: That’sYeah. correct. Yes.

youConsequently getwould a situation.freeze/thaw
would glacialWhen that occur with the till it creates a slime

and it’s difficult for the trucks to through.travel
What we would do is would work particularwe areas of

sun,try shade,the to topit stay stayout of the theinto and
gotwhen it to the itpoint where wasn’t for us toprofitable

do that would actually jobwe shut the down.

plaintiffs driver,The also introduced evidence that a Pike Richard
Dionne, and other drivers aware of muddywere the condition at the
dump site. objectionDionne testified without that another driver

him,told get mud,“We can’t in here because it was all and you’ll
Brazier, driver,have to go around us.” aKeith Hiltz testified that

Hiltz “had a indozer there the mudpushing trying getaround to it
opened couldup get plaintiffsso we in.” The introduced evidence of
the muddy condition togiving rise the situation that caused the
accident. Hiltz’ plan dealingEvidence indicated that for with such a

contemplatedsituation shutting operationsdown when ingress to
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that Hiltznot evidence indicatedthe was feasible. Additionalsite
could concluded thattrial court haveplan.did not activate its The

inday questiononproblemHiltz’ to this known thefailure address
known, thehave based onconstituted Hiltz shouldnegligence.

site,trial, ofplaintiffs put supervisionthe the theat thatevidence
hazard, Further,in Hiltzrecognize play.theobligationand tothe

it not in fact shut downthat didshould have known because
therefore,evidence,a Theimplement “plan.”it tooperations, failed

100Sleeper v. Company,the trial court’s first rationale.supports Cf.
(1956)160,158, 799, that trial and(holdingN.H. 121 A.2d 801

claim, al-thoroughlynotnegligencepretrial supportedevidence
writ, motions forproperlyin so that court deniedleged plaintiff’s

verdict).andnonsuit directed
Second, the rationale that Hiltz’ driver causedsupportedevidence

road, a hazard.thereby creatingthetie-up by blockingthe initial
Cahen, “theplaintiffs,the testified thatexpertGideon an for

been aware of the constructiontie-upcontractor should have of
the andpublic. . to bothpassage generalvehicles . which had made

Further,object. BrazierHiltz did notconstruction vehicles unsafe.”
traffic, a ofcausing back-upthat he and blockedstoppedtestified

him as follows:plaintiffs’ attorney questionedtrucks. The

there inQ: you sittinghow it that werehappenAnd did
truck, your sittingthat truck was there?that or

on account of mud.getI to into the sitedumpA: was unable
had awith that we lotnighthad rain the before andWe’d

in to we wasget dump.mud. weren’t able to Soof We
road,of off theparked rightthere on the side the[sic]

possibly get.road as far as we could
theQ: you getHow far off road?could

one of the duals off thesay maybe [wheels]A: I’d set
most.veryat thepavement

there notQ: you sittingDo how had beenyou longknow
to into thegoable site?

Yes, longera an hour.it have even been little thanA: could

thisreasonablyhave concluded that evidenceThe trial court could
Seeblocking negligence.lane constitutedof and thestopping

(1993);24, 100McCabe, Sleeper,635 A.2d at see also138 N.H. at 449
160, trial121 at see no error in the court’sN.H. at A.2d 802. We
of thisinclusion rationale.
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Third, the trial court that Hiltz’found driver failed to react
adequately by providingto the situation “some kind of traffic
direction.” This similar theory liabilityrationale seems so to the of

issue,tobyconceded Hiltz be at the so prevalent,and evidence that
need argumentwe not address the that the pleadingsneither nor

supportedthe evidence at trial this rationale. The trial repletewas
with evidence that traffic controls should have implemented bybeen

driver,Hiltz. The intrial court did not err that Hiltz’finding
specifically, implementedshould have traffic control measures. Cf.

380, (1920)382, 88,Richard v. 79 N.H. 109 A.Company, 90
(declaring employer responsible negligentfor ofbehavior employee

in scope employment).done of
Hiltz’Turning argumentnow to regarding computationthe of

damages, nowe discern error in the trial court’s Wemethodology.
(1997).our with a ofbegin analysis discussion RSA 507:7-f That

statute, Tortfeasors,”Amongentitled “Contribution states in per-
part:tinent “The basis for iscontribution each theperson’s share of

obligation, including the proportionate share of the claimant at fault
as in provisionsdetermined accordance with the of RSA 507:7-e.”

507:7-f, ParagraphRSA I. II of RSA 507:7-f isstates: “Contribution
personnot available to a enterswho into a settlement with a

claimant unless the settlement extinguishes the theliability of
fromperson whom contribution is sought, onlyand then to the

(Em-extent that the paidamount in settlement was reasonable.”
added.)phasis

Questions of statutory interpretation thispresent court with
ofquestions law of which we theare final arbiter. See v.Cheever

Ctr., 589,Southern N.H. 141Regional 590-91,Med. N.H. 688 A.2d
565, (1997);566-67 Pope Hinsdale, 233,v. 237,Town N.H.137 624of

(1993).1360,A.2d by1362 We begin examining the statutory
Cheever, 591,language itself. 141 atN.H. 688 A.2d at 567.

Hiltz thatargues the term “obligation” 507:7-f, I,in RSA in
contextthe of whoparties settlements,have entered into must refer

to the settlement amount. The trial court considered the settlement
$175,000, that,ofamount but calculated Lilabecause Shores was

thirty fault,percent at “obligation” $250,000.the total was The
settlement, thus, represented $250,000, in lightreduced of Shores
having percentbeen thirty at fault. The trial court also considered

expensesShores’ medical and the her injuriesextent of and
concluded that amount paidthe in settlement was reasonable. See

507:7-f,RSA II. sayWe cannot that the incourt erred its offinding
reasonableness. Brewer v. 297,Fibreboard 901Corp., P.2d 303Cf.
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(Wash.' 1995) findingcourt’s of reasonable­that trial(articulating
evidence);substantialsupported bywhennot be disturbedness will

(Wash.Investments, 1143,795 P.2d 1147v. CornerstoneSchmidt
1990).

reason­amount in settlement waspaiddecided that theHaving
Clogston,to v.parties, Youngfault theable, assignedand having cf.

(1985)340, 342, 1002, that determi­(noting499 1009127 A.2dN.H.
finder), thereside with the factnegligencecomparativenations of

accountedthe amountreasoned that settlementproperlytrial court
Thus, theaccordingly.and was reducedfor share of faultShores’

$250,000.“obligation”that full waslogical result is the
Hiltz’ thirtyat for accident.percent fault thethirtyHiltz was

$75,000,$250,000 the amount ofobligationthe isshare ofpercent
eminently reason-appearsThe trial court’s decisionjudgment.the

with RSA 507:7-f.and consistentable

Affirmed.

decision;J., in theBRODERICK, participatedid not thesat but
concurred.others
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