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(Wash.' 1995) findingcourt’s of reasonable­that trial(articulating
evidence);substantialsupported bywhennot be disturbedness will

(Wash.Investments, 1143,795 P.2d 1147v. CornerstoneSchmidt
1990).

reason­amount in settlement waspaiddecided that theHaving
Clogston,to v.parties, Youngfault theable, assignedand having cf.

(1985)340, 342, 1002, that determi­(noting499 1009127 A.2dN.H.
finder), thereside with the factnegligencecomparativenations of

accountedthe amountreasoned that settlementproperlytrial court
Thus, theaccordingly.and was reducedfor share of faultShores’

$250,000.“obligation”that full waslogical result is the
Hiltz’ thirtyat for accident.percent fault thethirtyHiltz was

$75,000,$250,000 the amount ofobligationthe isshare ofpercent
eminently reason-appearsThe trial court’s decisionjudgment.the

with RSA 507:7-f.and consistentable

Affirmed.

decision;J., in theBRODERICK, participatedid not thesat but
concurred.others
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T.Philip McLaughlin, attorney (Joseph Laplante,N.general
brief, Attorri,ongeneral,assistant the and Mark D.attorney

general, orally),assistant theattorney for State.

defender,E. Concord,James chiefDuggan, appellate byof brief
orally,and for the defendant.

j.THAYER, defendant, Davis,RaymondThe E. appeals his
byconvictions on two of takingcounts theft unauthorized or

transfer, (1996),see 637:3RSA and counts of theft by misappli-two
(1996). (1)ofcation seeproperty, arguesRSA 637:10 He that: the

J.)Superior {Barry,Court in denyingerred his motion to set aside
evidence; (2)the upon newlyverdict based discovered and the

J.)Superior {Gray,Court in failingerred to voir dire prospective
jurors about the ofpresumption innocence. We affirm.

followingThe facts were adduced at trial. The defendant served
as the executive ofvice-president Hamptonthe Economic Develop-

Corporation (HEDC),ment a non-profit corporation organized to
promote economic indevelopment the town of Hampton and its

1993,Insurrounding areas. one of HEDC’s projects was the
management of a million dollar loan to$3.75 Foss Manufacturing

(Foss).Company The Foss loan bywas financed the HampshireNew
(BFA),Business AuthorityFinance a public agency that provided

HEDC, turn,the funds through HEDC. in toagreed alltransfer of
moneythe received from the BFA Fossto Foss certainwhen met

conditions. The defendant was forresponsible administering the
Foss loan.

During this defendant,same time theperiod, independent of his
HEDC,affiliation with pursuing business interests Jackbegan with

aConway, promoter.concert The Conwaydefendant told hethat was
about to receive a substantial of moneyamount from an unrelated
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Conway,inwished to invest concerts.deal which hebusiness
Left),(StageLeft Productionsjoint Stagea venture withthrough

Fairgrounds.concerts at the Cheshiretwosubsequently planned
Instead,in concerts. theany moneynot theThe did investdefendant

investors.Conway soughtand otherdefendant
Barnes,(Baron)investors, StephenBaron andFinancialTwo

concerts, to placein two which were takemoneyinvest theagreed to
19, orknowledge22 1993. Without theSeptemberandAuguston

directors, enteredof the defendantauthorization of HEDC’s board
with Baron and Barnes tobehalf of HEDCinto onagreements

concerts, in aninrespectivetheir investments theguarantee
$181,250.amount totaling

concert was cancelledmoney,lost and the secondfirst concertThe
result, andto a both Baron Barnesit was be held. Asshortly before

defendant,Eventually, theguarantees.collect on HEDC’ssought to
$75,000 ofHEDC, partiala total in satisfactionpaidon of ofbehalf

norneither authorizedboard of directorsguarantees.the HEDC’s
$75,000 anThe source of the waspayments.was aware of theseeven

Infor Foss loan.containing moneythe thebank accountHEDC
Fossneared and1993, project completionas the Foss loanDecember

loan, anthe of the audit revealedto last transferattempted collect
$76,000 beenof Foss loan funds which hadthat theapproximately

tohad been transferredthe BFA to HEDC nevertransferred from
in acharged with theftsubsequentlywasFoss. The defendant

total-upon paymentsthe unauthorizedindictment basedfour-count
$75,000.ing

trial, of histestify portionsatdefendant did notAlthough the
into Both thegrand jurythe were read evidence.testimony before

a writtenConway theythat executeddefendant and testified
that, asprovidedLeft whichStageHEDC andagreement between

investments,of the concertguaranteesfor HEDC’sconsideration
on thepremiumLeft a tenStage percentfromHEDC would receive

admitted, however, thatThe defendantguaranteed.amounts
agreement.had of thisknowledgedirectors noHEDC’s board of

thát, to aMoreover, response requestinthe defendant admitted
a list thecompile projectsof to offrom HEDC’s directorsboard

on, relatinginformationworking providedhewas neverdefendant
trial, theState norAt time of neither theto the concerts. the
agreement.had located the writtendefendant

theDuringon all four counts.A the defendantjury convicted
conviction, copya of thedefendant locatedafter- his theweekend

Thereafter, he toand Left. movedStageHEDCagreement between
At theupon newly discovered evidence.-set -aside the verdict based
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motion,onhearing althoughthe the defendant admitted that the
1, 1993, wasagreement purported signed Augustto have been on it

1993,inin fact until well thesignednot sometime November after
made,agreement allegedlywas the summer concerts were to be

held, $75,000.and thepaidthe defendant out The court denied the
appealdefendant’s motion to set aside the verdict. This followed.

argues in denyingThe defendant first that the trial court erred his
upon newlymotion to set aside the verdict based discovered

Essentially,evidence. the defendant contends that he is entitled to
a trial discovery guaranteenew because the of the agreement
supports his defense at trial that he had no topurpose deprive
HEDC of any money. disagree.We

newlyWhether discovered arequiresevidence new trial is
a of forquestion fact the trial court. We will sustain the trial court’s

its clearlydecision unless conclusion is v.unreasonable. See State
Cook, 655, 666, 800, (1992).135 N.H. 610 prevailA.2d 807 To on a
motion for a new evidence,trial based upon newly discovered the

prove:defendant must

(1) that washe not at fault for not discovering the evidence
(2)trial;at the former admissible,that the evidence is

merits, cumulative; (3)material to the and not and that the
evidence is of asuch thatcharacter a different result will
probably uponbe reached another trial.

Steed, 153, 157,State v. 1072, (1995)140 N.H. 665 A.2d 1076
(brackets omitted).

The trial court concluded newlythe“that discovered evidence
not of such a a[was] character that probablydifferent result would

be reached at another trial.” This conclusion is clearlynot unrea-
Althoughsonable. the State argued agreement’sthe absence to the

jury, discoverythe of agreementthe notdoes refute a key issue
—during the trial whether the defendant was authorized to make

payments from HEDC’s account containing funds the loanfor Foss
anyoneto other than Foss. The chargeddefendant was not anywith

activitycriminal torelating guarantee agreement. Rather,the the
defendant was withcharged making paymentsunauthorized from

Therefore,Fossthe account. the relevant issue was whether the
deprivedefendant intended to HEDC of the Foss money when he

—$75,000paid out of the Foss loan anmoney to whichissue the
Moreover,agreement not apply.does counsel conceded oralduring

argument that the fact that the agreement signedwas months after
it was allegedly probativemade weakened its value. theAccordingly,
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if is not of such a characteragreement, any,value of theprobative
as warrant a new trial.to

addition, questionin is cumulative. “CumulativeIn the evidence
kindof the same to theas additional evidenceevidence is defined

point uponto a which no evidencegoesEvidence whichpoint.same
Abbott,v.trial is not cumulative.” Stateat the formerwas adduced

(1985)791, and444, 450, (quotations, ellipsis,795503 A.2d127 N.H.
omitted). best, agreementAt of the actualintroductionbrackets

trial, from andtestimony at the defendantthe adducedsupports
which forthey agreement provideda writtenConway, that executed

of the concert invest-guaranteea return on HEDC’spercentten
of thesimplyis additional evidenceagreementments. The actual

thetrial defendant had entered intotheory at thatdefense’s the
to depriveof had no purposeon behalf HEDC and thusagreement

450, atat 503 A.2d 795-96. Introductionmoney.of See id.anyHEDC
alreadytestimonyofof would have been cumulativeagreementthe

furthermore, theand, would not have addressed State’sadmitted
to the fundswas not authorized takethat the defendantcontention

account.from HEDC’s bank

thethe failed to show thatbecause defendantAccordingly,
probablya result willagreement is of such a character that different

cumulative,trial,in and because evidence isbe another thereached
1076,Steed, 157, in theat we find no errorsee 140 N.H. at 665 A.2d

to the verdict.of the defendant’s motion set asidetrial court’s denial
thethatargumentnot address the State’sWe therefore need

toagreement priorthediscoveringwas at fault for notdefendant
trial, the court also did not address.an issue which trial

to voir direjudge’sthe trial failurechallengesThe defendant next
v.See Statepresumptionabout the of innocence.jurorsprospective

(1984).424,421, 195, 198 The defendantCere, 125 480 A.2dN.H.
athe failure to conductobjecthe not to court’sconcedes that did

Skidmore, 201, 203, A.2dv. 138 N.H. 636Relyingdire. on Statevoir
64, (1993), that the trial court’smaintains65-66 the defendant

objection tonorequiresto dire in accordance with Cerefailure voir
disagree.for Wepreserve the issue review.

is when a trialimpartial juryto a fair and violatedright“[T]he
safeguards, contemporaneousbut aappropriatefails to usecourt

v.appeal.”to this issue for Stateobjection required preserveis
(1995).367, 963, haveColbert, 371, A.2d 966 WeN.H. 654139

on appealissues raisedheld that we will not consider“consistently
Brodowski,v. 135court.” Statepresentedthat were not in the lower

omitted).(1991)925,197, 200, (quotations926N.H. 600 A.2d
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rule, see,recognizedwe narrow to thisAlthough exceptionshave
200,e.g., 600 A.2d at 927 se claim(finding proid. at defendant’s

preserved despite objection judge’sno where trial ofexplanation
Skidmore,to wasjury process incomplete);selection defendant 138

203, (findingN.H. at A.2d at 66 preserved636 defendant’s claim
despite objectionno to trial court’s to give limitingfailure instruc-
tion where court prioradmitted defendant’s conviction over his
objection), we anare that additionalunpersuaded exception should
be created.

We withagree judge’sthe defendant that the trial toobligation
jurorsvoir prospectivedire the presumptionabout of innocence

Cere,requestarises even absent a 424-25,from counsel. 125 N.H. at
follow,480 at however,A.2d 198. It does not necessarily that a

contemporaneous objection is requirednot in order to preserve the
ourissue for review. Unlike the admission of a priordefendant’s

conviction, Skidmore, 202,see at 65,138 N.H. 636 A.2d at the failure
to prospective jurorsvoir dire about the presumption of innocence

not inherentlyis prejudicial. willAccordingly, we not create an
toexception contemporaneousthe objection requirement in this

case.
supportsCere Cere,this conclusion. In defense counsel “alert[ed]

the tocourt the fact that mightthere be some panelmembers of the
who alreadyhad been found to disqualified theybe because could
not follow the instructions on Cere,the burden of proof.” 125 N.H.

423,at 480 A.2d at 197. The defendant had shown sufficient facts to
warrant voira dire on the of proofburden and the presumption of
innocence, a whichrequest was bydenied the trial court. Id. We

to the courtremanded trial for an finding juroraffirmative that no
who served on the jurydefendant’s could ornot would not follow

or,instructions on the burden of if unableproof, to make this
finding, 424,to set aside the verdict and order a trial.new Id. at 480
A.2d at 198. ourUtilizing supervisory authority, we also mandated

future,that in the trial judges explain the burden of proof and the
presumption of to prospective jurors. Furthermore,innocence all Id.
we mandated that trial judges inquire jurorsof prospectiveall

any awhether believe that defendant does not have presumptionthe
of at trial thatinnocence or a defendant bears the burden provingof

innocence, and, so,his if whether those beliefs preventwould them
followingfrom 424-25,the court’s instructions. Id. at A.2d480 at

198.

Here, the judgetrial did not voir jurorsdire prospective
about their beliefs concerning the ofpresumption innocence and
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but, Cere, object.notin the defendant didproof,of unlikeburden
an toopportunitythe trial courttimely givesin a fashionObjecting

and, preserves theproperlyany correspondingly,correct error
wouldfor a rule thataskingfor The defendant isappeal.issue

court’sNotwithstanding the trialobligation.him thisrelieve of
ofpresumptionthejurors aboutprospectiveto voir direobligation

innocence, toobjection required providean wasconclude thatwe
noteto its error. alsoopportunitytrial the correct Wethe court with

nothat, Cere, presented suggestinghas factsunlike the defendantin
on thejuror presumptionunable to follow instructionsanythat was

of thereach the meritsAccordingly, we decline toof innocence.
N.H.142Fraternity,v. Zeta Chiargument. See Statedefendant’s

(1997).denied,530, 537, 55816, 26, 118 S. Ct.696 A.2d cert.
appealin the notice ofissues raised defendant’sremainingThe

Cunningham,v.not are waived. Stewartbut briefed deemed
(1988).96,Warden, 68, 71, A.2d 98131 N.H. 550

Affirmed.

decision; theBRODERICK, J., not in theparticipatesat but did
others concurred.
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