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Grafton
No. 96-692

Greenan, & a.C. Jr.John

v.

Lobban,A. Jr. & aRichard

24,September 1998

■ (JohnSmith, and DavidTeagueof Concord F.Sanders &Upton,
brief, orally), plaintiffs.for theSlawskyP. and Mr.Slawsky on the

(CharlesReno, A. on theP.A., briefSzypszak& of ConcordOrr
Lobban, Jr., Thomp-L.Richard A. Jeanorally),and for defendants

Decker, D. Lobban.son, DorothyL. andSarah

theGearreald, P.A., C. onEngelof brief{David& ExeterEngel.
Newmarket, brief,DeMello, on the forA. oforally), and Jilland

Doughty.defendant Richard C.
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BROCK,C.J. Defendant Doughty appealsRichard C. a decision of
J.),Superiorthe Court (Groff, challenging rulingits as to the

location of the plaintiffs’ right-of-way. plaintiffs,deeded The John C.
Greenan, Jr., Jordan, Miller,Albert and Louise Richard and Janet

Ross,Cloyed Seely,and Carol David and Philip Tapply, cross-appeal
the superior court’s conclusion that the propertiesdefendants’

high Lake,extend to the natural water line of Newfound and that
plaintiffsthe righttherefore have no to use the beach. We affirm in

part, vacate in part, and remand.
defendants, Decker,The Sarah L. Richard C. Doughty, James H.

Hand, Hand,Nancy Lobban, Lobban, Jr.,T. D.Dorothy Richard A.
Thompson,and Jean L. own beachfront lots on the shore of

Newfound Lake in Bridgewater. plaintiffsThe own lots near the lake
adjacent beach,but not directly to the aand have ten-foot-wide

right-of-way theywhich use to access the beach. The ofsource title
for partiesall is a 1909 deed from Frank E. Dickerman to James G.

reads, inYoung, part,which as follows:

Brook,Northerly by so-called;the Hoyt Easterly by the
so-called;Mayhew Turnpike, Southerly by the highway

so-called;leading point,over the and Westerly by Newfound
Lake.

Young eventually subdivided the property and sold it in several
deed,conveyances. The first to William Bailey, describes the

thatproperty currentlyis byowned defendant Doughty. The deed
describes the northern ofboundary the lot as “[beginning at a

onstake the ofshore Newfound Lake . . . thence running Westerly
(100)along the shore of said lake one hundred feet to a stake.”

Young subsequently conveyed to James A. Lobban a parcel of land
“commencing at a stone onbound said road . . . thence northerly
about one fiftyhundred and five feet to Newfound Lake to a stone
bound, thence on saidnortheasterly fiftyLake tofeet a stone
bound.” Approximately later,thirty years Young’s conveyedheirs to
James A. Lobban two additional parcels. These deeds describe the
land currently owned by Lobban, Jr.,defendants Richard A. Jean L.
Thompson, Decker,Sarah L. Lobban,and Dorothy D. and similarly
characterize the boundarynorthern as running along the shore
between artificial monuments.

Around the oftime the second conveyance Lobban,to James A. G.
heirs,Thornton ofYoung, Young’sone exchanged withletters

concerningLobban the Inproperty. 23,a letter dated December
1939, Lobban wrote:
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extendsline on the eastthat theI note in the deed
the shore ofpostto a stone onroadway“northerly by said

InotationoriginalI in ourLake.” believeNewfound
on thethrough posta stoneLakeindicated “to Newfound
to thecomplete titlegettingaboutI am concernedshore.”

inwordingtheattorney whetheryouraskyoushore. Would
to the shore.titlecompletegrantsthe deed

following,affirmatively with theYoung respondedThorntonG.
attorney:from hishe receivedfrom a letterwhich he extracted

bound toother line carries theno doubt that theThere is
as “onbeingis describedpostthe stonethe lake because

bycourse runsLake” and the nextof Newfoundthe shore
no chancelake, so, in our there isopinion,the shore of the

here.any questionfor

are referred to as stonedeedsmonuments in the defendants’The
mayof monumentbounds, Although typethestone or stakes.posts,
linedeeds, continuously refer to thepartiesthe thevary among

line.” Thehigh“artificial watermonuments as theconnecting these
inwater line is at issuehighartificialnorth of thepropertybeach

this case.
from heirs’Young’sderivespropertiestitle to theirplaintiffs’The

conveyingIn to thein 1940. additionto Edward Meliusconveyance
leadingof land 10 feet widestrip“aconveyedthese deedsproperty,

so-called, Lake betweenRoad, to the shore of Newfoundfrom Point
land of F. E. Litchfield andandof A. Lobban on the Westland James

to themgrantdeeds allplaintiffs’on the East.” Theland of Grantor
right-of-way.over thisrepass”to andright pass“the

in title have used the beachplaintiffs predecessorsThe and their
usedthey primarilyhaveyears. Althoughfortyat issue for at least

use of thethe theirright-of-way,the beach in front ofthe area of
In theboundaries.right-of-way’sthebeyondhas extendedbeach

to use1980s, asking plaintiffsthe not thebeganthe defendants
of Theright-of-way.boundaries theoutside of thebeach area

therefore,beach, and, thethetheythat owneddefendants claimed
Doughtyandno to use it. Defendants Lobbanrighthadplaintiffs
barriersand constructedTrespassing” signs“Nopostedeach

highat the artificialboundariesright-of-way’sat thebeginning
lake, creatingto thusacross the beach theextendingline andwater

wasuse of the beachplaintiffs’within which thepassagewaya small
confined.

courtsuperiortitle inquieta toplaintiffs petitionThe filed
beach, natural waterup highto theto use theclaiming rightthe



21

mark, by and by prescription. superior rejecteddeed The court the
claims and concluded thatplaintiffs’ the defendants owned the

in properties highbeach front of their to the natural water mark and
littoral inrights adjacenthad “exclusive the water and lake bed to

their to the exclusion of theproperty plaintiffsPlaintiffs.” The
appeal.

superiorThe court also determined that plaintiffs’the ten-foot
right-of-way “beyond existingextended the tomarkers the natural

Lake,”high water line of Newfound that plaintiffsand the could use
the beach contained within the of right-of-way.boundaries the In
addition, superior explainedthe court that “[t]he delineation of the

of onright way the ‘beach’ shall be the continuation of the course of
the ofpresent right way.”boundaries the of The court referred to
defendant Hand’s exhibit as accurately illustrating the general

of parties’location the properties. Doughty appealsDefendant this
determination, contending that the right-of-way as byestablished
the trial erroneouslycourt bisects his property, and results in an
unreasonable use for plaintiffsthe because the right-of-way ends at
Dick BrookBrown rather than Newfound Lake.

first plaintiffs’We address the cross-appeal. interpreta­The
law,tion of deeds in a quiet dispute questiontitle is a of which we

Prudhomme,review de novo. See v.Flanagan 561, 565,138 N.H. 644
(1994).51,A.2d 55 “Our disputeddetermination of deeds is based on

parties’the gleanedintentions from construing languagethe of the
nearlyfrom as possible positiondeed as the partiesof the at the

conveyancetime of the in lightand of surrounding circumstances.”
565-66,Id. at 644 A.2d at 55.

[2] “A is patently ambiguousdeed languagewhen the in the deed
providedoes not sufficient information to adequately describe the

conveyance without reference to 566,extrinsic atevidence.” Id. 644
deeds,A.2d at 56. According to the the northern boundary of the

defendants’ properties runs between stone monuments “along the
shore.” The arguedefendants that “along the shore” refers to the

and,natural high water line because natural monuments prevail
monuments,over artificial see Prescott, 353, 355,Mastín v. 122 N.H.

556,444 (1982),A.2d 558 the boundarynorthern of their lots is at
highthe natural water line rather than the artificial high water line

formed by however,the monuments. The plaintiffs, argue that the
phrase “along generalthe shore” is a description, and because
particular descriptions in a generaldeed control over descriptions,

Wilson, 751, 755,see 244,Sorenson v. 124 N.H. (1984);476 A.2d 246
Property ¶Powell,14 R. 899[3][b],Powell on Real at
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artificial water(1998), highbe at theboundary should81A-110 the
theconclude thatarguments, weconsidering parties’theline. After

Thus, look toweambiguous.deeds areterms of the defendants’
in theinterpretingintentionsparties’of theextrinsic evidence

566,at 644 A.2d at 56.138 N.H.Flanagan,deeds. See
A.and JamesYoungbetween G. ThorntonexchangedThe letters

Accord-grantor’sof the intent.evidenceprovide powerfulLobban
concerns,to Lobban’srespondinglettering Young’sto G. Thornton

theagreethe shore. We withtitle toconvey completehe intended to
of the intentprobative grantor’saretrial court that these letters

terms of the deed.clarifyand the

heirs toFurthermore, conveyance by Young’sin a 1962
conveyancethat thethe deed statedSeely,Frances and Elizabeth

toconveyedof the premises“remaining portionconstituted the
7,Julydeed dated 1909.”byFrank E. DickermanG.-YoungbyJames

Seelys,conveyanceafter his to thethatlanguage suggestsThis
theincludingall of hisconveyed property,hadYoung believed he

that northernthe trial court theagreetherefore withbeach. We
Lobban,tobelonging defendantsboundary propertiesof the

waterDecker, highHand is at the naturalDoughty, andThompson,
line.

aalternatively they prescriptiveclaim that haveplaintiffsThe
easement, thea prescriptiveto the beach. “To establisheasement
twentyprobabilitiesa ofprove bymust balanceplaintiff years’

in suchadverse, continuous, use of the land claimeduninterrupted
that an adverse claimto the record ownergivea manner as to notice

(Publicthe Justices UseOpinionmade to it.”beingwas ofof
(1994)604,82, 92, 610Beaches), 649 A.2d139 N.H.Coastal

omitted). rejectedtrial court theThe(quotation and brackets
because, alia, plaintiffsinter the failedclaimplaintiffs’ prescription

agree.not permissive.of the beach was Weto that their useprove

a ‘claim ofis an element ofpermissionabsence of“[T]he
aof a claim forin turn an essential elementwhich isright,’

prove by prepon­claimant must aeasement that theprescriptive
240,Shortt,v. 139 N.H.Town Warrenderance of the evidence.” of

(1994). 1980s,140, Prior to the the defendants244, A.2d 142652
and theirplaintiffswith thefriendly relationshipmaintained a
outside oftitle, them to use the beachin and allowedpredecessors

toplaintiffs provideThe failedright-of-way’sthe boundaries.
that their use of the beachcompel findingto asufficient evidence

Therefore, on this issuerulingthe trial court’snot permissive.was
was not erroneous.



in which he con-Doughty’s appeal,address defendantWe next
concluded that theerroneouslythe courtsuperiortends that

property. Specifically, Doughtybisects hisright-of-wayplaintiffs’
referencing attachingthe court erred in and defendantargues that

D,According plaintiffs’D to order. to exhibit theHand’s exhibit its
Brook, Lake,not Newfoundwould end at Dick Brownright-of-way
boundaries as the trial courtpresentif it continued the course of its

result contradicts theDoughty argues expressordered. that this
deeds, as the would bisect hislanguage right-of-way propertyof the

defendantlying propertyinstead of between his and Lobban’s
property.

regardingcourt’s order the location ofagree superiorWe that the
superioris erroneous. The court’s refer-plaintiffs’ right-of-waythe

D, toaccording plaintiffs’ right-of-wayral to exhibit which the
Brook, withinternallylead to Dick Brown was inconsistent itswould

First,other the court determined that thefindings. specifically
highto the “natural water line of Newfoundright-of-way runs

Second, the ingrantor’s convey-Lake.” the court found that intent
“to aing right-of-way providethe was travel route between the lake

findingsand the road.” are inconsistent with the court’sThese
finding that the at Dickright-of-way ends Brown Brook. More

a to Brown Brookimportantly, right-of-way leading Dick cannot be
deeds,plaintiffs’reconciled with the which thatexplicitly provide

the right-of-way should extend “to the shore of Newfound Lake.”

agreealso ofright-of-wayWe that the south the artificial
high water mark should lie between Lobban’s whichproperty,

west,right-of-way Doughty’sborders the on the and whichproperty,
borders the on inright-of-way the east. This conclusion is accor­

deeds,dance the oflanguage describingwith the defendants’ the
lots, deeds,boundaries of their as as plaintiffs’ describingwell the

the boundaries of right-of-way.their We therefore vacate the
superior court’s toruling plaintiffs’ right-of-­as the location of the
way and forremand further consistentproceedings with this
opinion.

in vacated in andpart; part; remanded.Affirmed

BRODERICK, J., decision;insat but did not the theparticipate
others concurred.


