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defendant, Dewitt, aBRODERICK, Paul was convicted afterJ. The
J.)(Mohl, aggravatedin on one count ofjury Superiortrial Court

(1996).632-A:2,1(a) On heappeal,felonious sexual assault. See RSA
byandevidentiary rulingstrial erred in severalasserts the court

vacate the court’s orderdenying his motion for new Wetrial.
proceed-trial and remand for furtherdenying the motion for new

ings.
1993,at trial. In JanuaryThe was introducedfollowing evidence

in Dover andeveningthe defendant met the onecomplainant
a truck driver.employing dumpthe of her aspossibilitydiscussed
breakfast,had and drovefollowing morning,met theThey again

complain-to several towns. Thetogether in the defendant’s vehicle
Rochester,drove to where thethey eventuallyant testified that

evening,in sexual intercourse. Thatdefendant forced her to engage
at forhospitalan examination thecomplainantthe underwent

inof assault. When the defendant was arrestedevidence sexual
assault, havinghe admitted to sexual1993 for sexualOctober

itbut maintained was consensual.complainantintercourse with the
a verdict.jury guiltyThe returned

conviction, tothe defendant moved for accessFollowing his
concerning complainant,and records theprivilegedmedical other

appeal,trial. trial court denied the motions. Onand for a new The
that his conviction should be overturnedarguesthe defendant

and inevidentiary rulings,trial court erred in severalbecause the
(1) newlytrial based on discovereddenying his motion for new

(3)(2) counsel,evidence, allegedassistance of and theineffective
eachdisclose favorable evidence. We addressbyfailure the State to

in turn.argument

I

introducetrial, moved in limine toPrior to the defendant
thatcomplainant’smade the sister-in-lawallegedly bystatements-

and “has sexualproblemsa “sick chick” withcomplainantthe was
testimonyas opinionto admit the statementssoughtbehavior.” He

Hampshirecharacter under New Rulecomplainant’stheconcerning
404(a)(2), spoke “directlythat the statementsarguingof Evidence

orcredibility as to whether not she consentedcomplainant’s]to [the
in indictment.” Theallegedasdefendant] [the]to have sex with [the

Newand excluded the evidence undertrial court denied the motion
404(a) defendant nowand 608. TheRules of EvidenceHampshire

rules. Theadmissible under boththat the statements wereargues
trial court’s broadis' a matter within theadmissibility of evidence



27

andiscretion, rulingnot the court’s absent abuseupsetand we will
627, 629, 921,Patten, 631 A.2dv. 137 N.H.discretion. Stateof that

(1993).922

404(a)(2) ofa defendant to introduce evidence“permitsRule
totrait of character as substantive evidencepertinenta victim’s

conformity particularin therewith on athat the victim actedprove
1142,Newell, 199, 201, 1144v. 141 N.H. 679 A.2doccasion.” State

(1996). assume, deciding,Even if without that the sister-in-law’swe
complainant,a character trait of theparticularstatements evince

identifythe failed to a nexus between that trait and thedefendant
(complain­conduct at the time of the assault. id.complainant’s Cf.

to selfaggressive pertinentant’s or character was defensepeaceful
claim). trial did notAccordingly, bythe court abuse its discretion

404(a)(2).refusing proffered testimonyto admit the under Rule

testimony608 of to thepermits opinion impeachRule use
of a it relates to the witness’s “charactercredibility witness when

608(a)(1).for or N.H. R. EV. Thetruthfulness untruthfulness.”
complainantsister-in-law’s of the as a “sick chick” withportrayal

problems opinion“sexual is not a character related to thebehavior”
Further, record,veracity. byas revealed the thecomplainant’s
thatargued complain­defendant never the statements reflected the

Thus,veracity.ant’s character for the trial court did not abuse its
excludingin thediscretion statements.

II

challengesThe defendant next the trial court’s admission of the
complainant’s videotaped priorinterview as a consistent statement.

county attorney’sThe two-hour interview was conducted at the
approximately prosecutionoffice two weeks after the assault. The

videotape complainant’s credibilityoffered the to rehabilitate the
impeachment byafter cross-examination and other defense counsel.

videotape entiretyThe trial court admitted the in its over the
objection.defendant’s

admissibility“The of consistent statements for rehabilita-prior
purposes whollytive is a matter within the discretion of the trial

court,” onlyand we will overturn the trial court’s decision for an
Martin, 508, 946,515,abuse of discretion. State v. 138 N.H. 643 A.2d

(1994) omitted).950 (quotation
Our common law rule allows the admission of prior consistent

for purposestatements the limited of rehabilitation when a wit-
ness’s has ofcredibility impeached by priorbeen the use inconsis-



Huard, 256, 260-61, 787,tent statements. State v. 138 N.H. 638 A.2d
(1994). statements, however, may790 The consistent not beprior

261, 790-91,substantively,used see id. at 638 A.2d at and a
defendant is entitled to instructions to unfairlimiting prevent

Martin, 515,prejudice. See 138 N.H. at 643 A.2d at 950.

cross-examination,On defense counsel the com­questioned
plainant extensively discrepanciesabout between her trial testi­

andmony during videotapedstatements she had made the interview.
Confronted with this the trial court notimpeachment strategy, did

byabuse its discretion the topermitting State rehabilitate the
credibility priorwith consistent statements. See id.complainant’s

addition,In repeatedly jurythe trial court instructed the to
consider the interview for the limited ofpurpose evaluating the

and not for truth ofcomplainant’s credibility, the statementsthe
themselves. These instructions thelimiting adequately protected

Morales, 616,defendant from unfair See State v. 136 N.H.prejudice.
(1993).620, 1034,620 A.2d 1037

The defendant the trialchallengesalso court’s admission of the
entire to rebut of the on limitedvideotape impeachment complainant

court, discretion,The trial in its thattopics. juryconcluded the
should have the of the videotapebenefit entire because defense

impeached complainant’s testimony “literallycounsel the from the
beginning of this matter right up through the and[assault]”
thereafter, by reference to statements in theprincipally videotape.

(quantitySee id. of consistent statements to be isprior admitted
discretion).within trial court’s sound the breadth of defenseGiven

counsel’s attack on the trial courtcomplainant’s credibility, the
reasonably jurycould have concluded that it was for the toproper

fullyview the entire to understandtape allegedthe inconsistencies
620, 1036-37; Dean,by the defense. See id. at 620 A.2d at State v. 129

(1987).744, 333,749-50,N.H. 533 A.2d 337

Ill

The defendant next that the trial courtargues byerred
denying his motion for trial on newlynew based discovered

require prove:evidence. Such motions the defendant to

(1) at fault for not discoveringthat he not the evidencewas
(2)trial; admissible,at the former that the evidence is

(3)merits, cumulative;material to the and not and that the
aevidence is of such a that different result willcharacter

be another trial.probably uponreached



29

Steed, 153, 157, 1072, (1995)140State v. N.H. 665 A.2d 1076
(brackets omitted). context,In this we review the trial court’s denial

aof motion for new trial for abuse of discretion. Id.
The defendant does not challenge rulingthe trial court’s hethat

why“failed to show he not at for[was] fault not discovering this
Rather,atevidence the former trial.” argueshe that this finding

hissupports ineffective assistance of counsel claim. weAccordingly,
hold the todefendant failed thatthat show the trial court itsabused

indiscretion hisdenying motion.

brief,In his attemptsthe defendant to to hisbootstrap newly
evidence claim adiscovered to the trial ofchallenge court’s denial

defendant, however,his motions to access certain records. The failed
anyto inquestion fairlyinclude his notice of thatappeal can be read

Suprulings. 16(3)(b); Smith,to thesechallenge See Ct. R. State v.
271, 273, (1996).1215,141 N.H. 681 A.2d 1216 Accordingly, these

issues are waived.

IV

The defendant further asserts that the trial court inerred
denying his motion for new trial based on ofineffective assistance
counsel. his is inappeal groundedWhile the Sixth ofAmendment

I,the United States Constitution and Part Article 15 of the New
Constitution,Hampshire his post-trial motion was based onsolely

the State Constitution. His preservefailure to a federal constitu-
however,tional challenge, is of no consequence because the defen-

cannotdant show that his performancecounsel’s was constitution-
deficient,ally a standard identical under both constitutions.

Sanchez, 162, 163-64,StateCompare 629,v. N.H.140 663 A.2d 630
(1995) (noting federal regardingstandard prejudice prong recently
modified) 155,Killam, 157,with v. 401,State 137 N.H. 626 A.2d 403
(1993) (standard performancefor attorney same under State and

Constitutions).Federal

prevailTo on a claim of counsel,ineffective assistance of

the defendant performancemust show deficient by trial
counsel, in that counsel made such errorsegregious that [he
or she] failed to function as the the[thatcounsel State

guarantees],Constitution and that the deficient perfor-
mance resulted in prejudiceactual such isthat there a
reasonable ofprobability a different outcome absent coun-
sel’s performance.deficient
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786, denied,748, 795,736, cert.673 A.2dv. 140 N.H.Seymour,State
(1996). toof thea deferencehigh degree117 146 affordS. Ct. “We

counsel, in mind the limitlessbearingof trialstrategic decisions
that counsel must make.”and tactical decisionsvariety strategicof

omitted).(citation750, quotationand CriminalA.2d at 797Id. at 673
ofassistance“reasonably competenttoare entitleddefendants

157,Killam, (quotation626 A.2d at 403counsel,” 137 N.H. at
tactics, success,”or State v.omitted), in trial“perfectionnotbut

(1985).1376,451,Labonville, 454, 492 A.2d 1378126 N.H.
his counsel’s pre-trialerrors toassigns numerousThe defendant

character andcomplainant’sthediscovery investigationand of
would haveproper investigationHe that aclaimsbackground.

aggressiveherdishonesty,of complainant’sevidence theuncovered
encounter, tocapabilityherspecific physicalabehavior in sexual

conduct,attack, sexually provocativeandher aberrantward off an
claims, Theinstability.and her mentalmake falseher topropensity

used this informationcould haveargues that his counseldefendant
credibility and charac-the State’scomplainant’sto theundermine

herterization of as naive.
trial, at whichmotion for newa on the defendant’shearingAfter

hadtestified, that counsel notthe trial court ruledhis trial counsel
justifyinginformationshe lacked sufficientineffective becausebeen

-strategic andreasonably competentmadeinvestigation,further
trial,at andevidencenot to submit certaintactical decisions

the defendant’spresentedandcompetently investigatedotherwise
claim of error in turn.and address eachagreecase. We

seek theFirst, claims that his counsel failed tothe defendant
Place, the shelter where theMyfrom Friend’srecordscomplete

trial, two logtrial counsel reviewedBeforecomplainant resided.
of the com-incidentsMy documentingfrom Friend’s Placesheets

theoryto that thedishonesty. Pursuant the defenseplainant’s
acounsel made stra-lying,rather thanwas confusedcomplainant

credibility.to Wethis attack hertegic decision not to use evidence
Furthermore, the defendantstrategicnot this decision.will revisit

securing the remain-any rationale fornot articulate additionaldoes
ing records.

to theSecond, deposethat his counsel failedthe assertsdefendant
at trial.requireor her attendancesister-in-lawcomplainant’s

to theseekingin limine admitmotionpre-trialBecause counsel’s
denied, asshe not calledtestimony was wassister-in-law’s opinion

hisanyto informationidentifyThe failsa witness. defendant
compelling herher orby deposingwould have obtainedcounsel
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trial; thus,testimony at it is pure speculation whether he suffered
fromprejudice allegedactual counsel’s incomplete investigation.

Third, the defendant that hisargues counsel failed to twoidentify
Myresidents of Friend’s Place who could have theimpeached

complainant’s testimony concerning onperipheral dayevents the of
assault, allegedthe and testified about an post-assault sexual

encounter complainantwith the in which the Onaggressor.she was
appeal, arguesthe defendant that his counsel should thehave asked

defendant,State to theidentify priorindividuals to trial. The
however, ondid not establish the record below trial failurecounsel’s

fact,to this In trialpursue attempted identifyavenue. counsel to
trial,priorthese individuals to but the shelter refused to disclose

any Further,information citing confidentiality rules. when counsel
trial,learned the last name of one of duringthe individuals she sent

an investigator Thus,to to locateattempt him. we agree with the
trial court’s conclusion that counsel’s toattempt locate the two
shelter residents notwas deficient.constitutionally

Fourth, the claimsdefendant that his to pursuecounsel failed
references to complainant’sthe potential historycriminal in South
Berwick, Maine, which would have uncovered evidence concerning
her suicide aattempts, husband,domestic violence incident with her

several complaints byand unfounded complainant.made the Trial
counsel, fact,in discovered the domestic violence incident but

pursuedecided not to lead upon learningthe that the complainant’s
fact,and,husband no fault to her inattributed toelevated her

“saint-like” status. We with theagree trial court that there nowas
forway trial counsel to have known or anticipated that further

investigation in mightMaine lead to relevant information.
Fifth, the defendant claims that trial counsel should have inves-

tigated the complainant’s activities at a campground where she
allegeslived. He that proper investigation would have uncovered the

complainant’s sexually conduct,aberrant and provocative including
openher cohabitation with her husband and another male. Trial

counsel, however, complainant’sinterviewed the husband about her
fidelity and that herlearned husband thatbelieved she not“had

time,at at anybeen fault had never on[and] cheated him.” onBased
interview,this counsel’s tofailure contact other residents of the

campground Moreover,was reasonable. the admissibility of the
complainant’s prior activityconsensual sexual personswith other

defendant,than the if any, is 632-A:6, (1996);doubtful. See RSA II
N.H. R. EV. 412.

Finally, the defendant claims that his counsel questionfailed to
the investigating regardingofficer complainant’sthe statements
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drop theto her if she did notharmthreatenedthat the defendant
charges thean individual from whomhad identifiedand that she

arguesmarijuana.purchased that theThe defendanthaddefendant
charges pendingno werea fabrication becausefirst statement was

however,allegedly testified,counselmade. Trialtime it wasat the
brought againstchargesalthough atthe defendantno had beenthat

complaintcomplainant had, fact, a formaltime, in madethethat
Accordingly, tono forreason counselthere wasabout the assault.

complainant’s theAs forstatement was untrue.that thebelieve
reasonably pursue thestatement, not todecidedcounselsecond

might implicatingdrugalleged it risksource becausedefendant’s
say wascannot this decisionin crimes. Wethe defendant other

ill-advised.

agree thesum, court’s conclusion thatwith the trialIn we
representationthat his counsel’sfailed to demonstratedefendant

pur­mightconstitutionally trial counsel haveWhiledeficient.was
strategic anddifferenttheories or madedifferent defensesued
“retroactivelyis entitled todecisions, the defendant nottactical

representation againstquality hisof trialhis counsel’stheassessG
strategy.”mightfeelingpresent have betteras what beento

(1965)697,545, 548,Graham, 215 A.2d 700106 N.H.Petition of
omitted). reasonablyrepresentation(quotation wasTrial counsel’s

rightscompetent thethe defendant’s under Stateand did not violate
Constitution.

prongprejudice of the ineffectivethe actualWeneed not address
hold that trial counsel’sclaim because weassistance of counsel

Seymour,representation 140notthe was deficient.Seeof defendant
750-51, atA.2d 797.at 673N.H.

V
denyingarguesFinally, inthat trial court erredthethe defendant
providetoon the State’s failuremotion for a new trial basedhis

process rights Partof his underin duefavorable evidence violation
Specifically,the defendantI, of StateArticle 15 the Constitution.

police reportone-pagealleges prosecution adid not disclosethat the
Department,byprepared memorial-an at the Dover Policeofficer

investigatingizing relayed officer at theto anthe information he
Department. report that the DoverThe reflectsRochester Police

complainantcolleague in that thehis Rochesterofficer advised
mentally suggestedpast history being unstable,”“ha[d] sheof anda

police department Berwick, Maine, for morein Southcontact the
report during post-athisinformation. The defendant discovered
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investigation arguestrial and that it would himhave led to discover
credibilityinformation on the ofbearing complainant’s and state

chargedmind at the time of the assault.

Because the defendant does not a of hisassert violation
Constitution,rights under the Federal we limit our toreview the

Constitution, which, event, providesin any greaterState protection
than does incounterpartits federal this context. See Breest v.

(D.N.H.Perrin, 495, (1st1979),479 F. Supp. 501 624 1112aff’d, F.2d
Cir.), denied, (1980); Laurie,cert. 449 v.U.S. 1020 State 139 N.H.

(1995).325, 330, 549, I,653 A.2d 552 Part 15Article of our State
arrested,providesConstitution that no citizen “shall be imprisoned,

immunities,despoiled, deprivedor of property, privileges,his or put
law, life,of ofprotectionout the the exiled or of hisdeprived liberty,

estate, byor but of hisjudgment peers,the or the law of the land.”
The “law of the land” is synonymous with “due ofprocess law.”

Director, Vehicles,Bragg 677, 678,v. N.H. Div. Motor 141 N.H.of
(1997).571,690 A.2d 573 This process right imposesdue on the

the toprosecutor “duty disclose evidence favorable to the accused
where the evidence is material to orguilt punishment.”either to

Lucius, 60, 63, (1995).v. 605,State 140 N.H. 663 A.2d 608 An
orinvestigating officer other law inenforcement official possession

subjectof favorable isevidence to this same duty. See id.

addressing error,Before the defendant’s claim of we must
clarifyfirst analysisthe required under our constitution when

examining a rightdefendant’s to a innew trial circumstances where
the allegedlyState withholds favorable Generally,evidence. to

trial,secure a new a defendant must prove that the prosecution
withheld evidence Laurie,that is favorable and material. 139 N.H.

328, 551;at 653 A.2d at see v. 667,United States Bagley, 473 U.S. 674
(1985). admissible,Favorable evidence includes that which is likely
to tolead the ofdiscovery evidence,admissible or otherwise

torelevant the orpreparation ofpresentation the defense. See
Bagley, 473 U.S. at 683. The withheld evidence is ifmaterial “only

that,there is a probabilityreasonable had the evidence been
defense,todisclosed the the result of the proceeding would have

Laurie,been 328,different.” 139 N.H. at 653 A.2d at 551 (quotation
omitted). If, however, the defendant prosecutionestablishes that the
knowingly evidence,withheld favorable the burden toshifts the
State to aprove beyond reasonable doubt that the omitted evidence
would not have 330, 552;affected the verdict. See id. at at653 A.2d

Lucius, 63-64,140 N.H. at 663 A.2d at 607-08 (implicitlycf.
reasoning that when the knowinglyState withholds exculpatory
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such would not haveevidence, provingof evidenceit has burden
verdict).affected

the trial courtthat miscon­agreé with the defendantWe
duty to disclose favorable evidence.the constitutionalstrued State’s

not failed to meetthat the hadprosecutorThe trial court concluded
atpolice reporta of the Dovercopyit did not havedutyits because

itself, however, thatestablishespolice reportthe time of trial. The
prior to and at trial. Seethe information bothlaw enforcement had

(failure63,Lucius, policeat at 608 of to disclose140 N.H. 663 A.2d
tocounty attorney dutyconstitutes breach offavorable evidence to

defense). Thus, the evidence.it is clear that the State withheldthe
the in thefact, that informationappeal, argues onlyIn on the State

to that it possessis It fails assert did notreport not favorable.police
trial, had been made availablereportto or that thereport priorthe

to the defendant.
to thereportwithheld was favorableWe first address whether the

itit is favorable becausearguesdefendant thatdefendant. The
complain-on thebearinghim to discover informationwould have led

of theat or around the timeand state of mindcredibilityant’s
disclosed, the defendantreportHad the beencharged assault.

as thepolicethe Berwickwould have contacted Southargues, he
to thepertainingdiscovered informationadvised anddocument

alia,health, inter her suicidalincluding,mentalcomplainant’s
preceding allegedthe assault. The defendantin the monthsbehavior

to thedirectly complain-isthat this information relevantcontends
credibility.ant’s

that the nondisclosed infor­agree the defendantWe with
to a witness’s mentalpertainingInformationmation was favorable.

Cook, 135 N.H.credibility,to see State v.may relevantstability be
(1992)655, 800, that mental663-65, (recognizingA.2d 805-07610

witness),of and thereforecredibilitytostability may be relevant
trial, at 676Bagley,at see 473 U.S.as evidenceimpeachmentuseful

exculpa­evidence and(rejecting impeachmentdistinction between
Laurie, 330-32,at 653 A.2d at 552-53evidence); 139 N.H.tory

material). Alternatively,(favorable impeachmentincludesevidence
relevant Thediscovery of other evidence.it lead to themight

in thisapparentis particularlyof evidenceimpeachmentusefulness
haveand the defendantcomplaining witnessonlycase where the

surrounding allegedtheof the circumstancesknowledgeactual
noted, reliability of a witnessgiven“when theAs we haveassault.

innocence, oforguiltof nondisclosuremay well determinativebe
v.may process.violate due Stateaffecting credibility”evidence



35

Dedrick, 502, 508, 127, (1992)135 N.H. 607 A.2d (quotation131 and
omitted) standard).Bradybrackets federal(applying

mean implyWe do not to that a a historywitness with of mental
problems necessarilyhealth is aless credible as matter of law than

a history. Rather,witness without such a recognizewe that a
maywitness’s mental health be to credibility,relevant that witness’s

where, here,and as defendant,the witness is toadverse the such
information sufficientlyis tofavorable the defendant to trigger the

obligation Laurie,State’s to it. 330-33,disclose See at139 N.H. 653
A.2d at 552-54.

weWhile conclude that the undisclosed evidence was
favorable, whether the orState the defendant bears the ofburden
proof concerning the defendant’s entitlement to a dependsnew trial
upon the Laurie,whether State knowingly withheld it. See 139 N.H.

330,at 653 at (knowingA.2d 552 ofnondisclosure favorable evidence
shifts to proveburden State to beyond reasonable doubt that

verdict).evidence would not have affected Because the trial court
not below,did address this factual issue we remand for further

proceedings on whether policethe report withheld,was knowingly
and whether the isdefendant entitled ato new trial.

After reviewing the record and the with respectbriefs to the
defendant’s remaining arguments, we waived,find them either to be

Ross, 397,see State v. 399, 1234,141 N.H. (1996);685 A.2d 1235 State
473,v. Devaney, 474,139 832, (1995),N.H. 657 A.2d 833 or without

merit and nowarranting discussion,further see v.Vogel Vogel, 137
322,321, 595, (1993).N.H. 627 A.2d 596

Vacated and remanded.

All concurred.
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