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Dedrick, 502, 508, 127, (1992)135 N.H. 607 A.2d (quotation131 and
omitted) standard).Bradybrackets federal(applying

mean implyWe do not to that a a historywitness with of mental
problems necessarilyhealth is aless credible as matter of law than

a history. Rather,witness without such a recognizewe that a
maywitness’s mental health be to credibility,relevant that witness’s

where, here,and as defendant,the witness is toadverse the such
information sufficientlyis tofavorable the defendant to trigger the

obligation Laurie,State’s to it. 330-33,disclose See at139 N.H. 653
A.2d at 552-54.

weWhile conclude that the undisclosed evidence was
favorable, whether the orState the defendant bears the ofburden
proof concerning the defendant’s entitlement to a dependsnew trial
upon the Laurie,whether State knowingly withheld it. See 139 N.H.

330,at 653 at (knowingA.2d 552 ofnondisclosure favorable evidence
shifts to proveburden State to beyond reasonable doubt that

verdict).evidence would not have affected Because the trial court
not below,did address this factual issue we remand for further

proceedings on whether policethe report withheld,was knowingly
and whether the isdefendant entitled ato new trial.

After reviewing the record and the with respectbriefs to the
defendant’s remaining arguments, we waived,find them either to be

Ross, 397,see State v. 399, 1234,141 N.H. (1996);685 A.2d 1235 State
473,v. Devaney, 474,139 832, (1995),N.H. 657 A.2d 833 or without

merit and nowarranting discussion,further see v.Vogel Vogel, 137
322,321, 595, (1993).N.H. 627 A.2d 596

Vacated and remanded.

All concurred.
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P.A.,Stein, A. SteinCallaghan, of Concord {Robert&Volinsky
brief, fororally),Mr. SteinDianis on the andand Linda Hoffman

Gordon, P.A.Shaheen, Stein &Cappiello,plaintiff

McKean, Latid, onPA., of M. Latid{StevenGilfordMattson &
Dorothy M. Bickford.plaintifffororally),the brief and

Starr, Peters, Chiesa, ofand ManchesterWadleigh, {DeanDunn
Boston,& oforally), Capone,and andB. the brief CetruloEggert on

orally),the and foron briefGrossbaumMassachusetts {David
Company.The Home Insurancedefendant

(Homedefendant,HORTON, CompanyThe Home InsuranceJ. The
J.){Mohl,of the CourtInsurance), ruling Superioraappeals

declaratory in favor of thejudgmentforgranting petitiona
(Shaheen PA.)Gordon,Shaheen, & P.A.SteinCappiello,plaintiffs,

Bickford, aseeking coverage lawyer’sunderDorothyand M.
affirm.byissued the defendant. Weliability policyprofessional

1984, plaintiffsIn thefollowingfound the facts.The trial court
prenup-of apurpose executingfor therepresented Deborah Coffin

husband,and her prospectiveCoffinagreementtial between
firm,Bickford, attorneyan the ShaheenwithJonathan Rearick.
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prenuptial byreceived a draft of a agreement prepared Coffin’s
aattorney provision providingConnecticut that included for the

distribution of certain toproperty spousethe who contributed the
to acquire Inexplicably, provisionfunds it. this was omitted from the

agreement.final
executing agreement,After the Coffin and Rearick were married.

They purchasedlater a withhome Coffin’s funds. The house was
jointto Coffin and inconveyed tenancy. By September 1990,Rearick

legalCoffin fromsought advice Robert Stein of forShaheen EA.
proceedings,divorce which commenced in December 1990. On April

18, 1991, Bickford,aStein wrote memorandum to opinedwhich that
“the prenuptial agreement actually signed does not cover the
dissolution of jointly-held . . . .”property Stein and Bickford
exchanged regarding provision.memoranda the omitted Stein dis-

withcussed Coffin the possibility successfullyof arguing that the
agreement, even without the provision,omitted mandated that she
was entitled to sole ownership of the marital home. Coffin expressed

in abilities,confidence Stein and legalhis approvedand the firm’s
continuing representation in her divorce action.

15, 1991,On November Shaheen EA. forapplied coveragerenewal
with Home In responseInsurance. to question,the “is any lawyer

incident,of . . anyaware . oract omission which might reasonably
be to be theexpected basis of a arisingclaim or suit out of the
performance others,”of professional forservices Shaheen EA. did
not disclose Coffinthe matter because the firm believed that no
claim would pendingarise resolution of the interpretation of the

agreement.prenuptial
27, 1992,On August a heldhearing was before the Marital Master

Fletcher,B.CLarry inEsq.) the Sullivan County Superior Court.
The master agreementobserved that the was regardingsilent the

ofdisposition home,the marital and indicated he would likely
ofdispose it under equitable inprinciples accordance with RSA

chapter 458. Stein informed Coffin that she potentialwould have a
malpractice claim against Shaheen EA. if the master ruled as
suggested, memorandum,and in a requested that Bickford obtain a
copy of Shaheen EA.’s current malpractice policy to “determine
whether we to putneed our carrier on notice of a potential toclaim
be made.” This was Bickford’s only communication relative to the
Coffin divorce her exchangesince of memoranda with Stein in the

ofspring 1991.
17, 1992,On September the marital master concluded that

the prenuptial agreement did dispositionnot cover the of the
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1992, Insuranceinformed HomeIn Steinmarital home. October
claim, eighteenapproximatelypotential malpracticeCoffin’sabout

Inpotential problem.learned of theafter EA. firstmonths Shaheen
itEA. that1992, ShaheenHome Insurance informedNovember

1993, EA.and, in March sent Shaheenreserving its rights,would be
rightsa of letter.reservation

that it1993, informed EA. was.Insurance ShaheenIn late Home
no had beenno made and suitsince claim had beenclosing its file

that “thereInsurance indicatedof Homerepresentativefiled. One
a was filed. In Decemberto do” until claimnothing [them]was for

bemalpracticea action would1993, EA. learned thatShaheen
EA. Bickfordonly, who had left ShaheenBickfordbrought against

a “tail” to cover her actspolicyP.A.purchasedthat Shaheenalleges
to defenseappointHome Insurance declineddeparture.to herprior

party.as athe firm was not namedShaheen EA. becausecounsel for
had been1994, first learned that a writInsuranceAprilIn .Home

sent onIn a letteralleging malpractice.theagainst plaintiffsserved
1994, obligation provideto22, anyInsurance deniedApril Home

that theplaintiffs, claimingto themalpractice coverageprofessional
athenuntimely. plaintiffsThe filed1992 notice wasOctober

theDuring proceed-in court.declaratory judgment superioraction
Dunn, aswitness, Esq.,Andrew testifiedexperttheings, plaintiffs’

toact omissionexpectshould an orattorneya reasonableto when
on theThe court reliedcoverage.to a claim for trialgive rise

plaintiffs.in of thetestimony and ruled favorexpert’s
weappeal,raises issues onHome Insurance severalAlthough

(1) erroneouslythe trial courtonly whetherneed address three:
of thetestimony regarding the reasonablenessexpertadmitted

actions; (2) erroneously ruled thattrial courtwhether theplaintiffs’
which wouldnot aware of an “act or omissionthe wereplaintiffs

(3)suit”;of a claim or andto be the basisreasonably expectedbe
notifyfailed toplaintiffsbecause thewhether the was voidpolicy

on the 1992 renewal appli-of the claimpotentialHome Insurance
cation.

Attorneyofchallengesfirst the admissionHome Insurance
qualifi­of an expert’sThe determinationexpert testimony.Dunn’s

court.discretion of the trialto within the soundtestifycation rests
Seabrook,702; 133Co. N.H. v. TownR. EV. Public Serv.N.H. ofof

(1990).702, will reverse such a365, 373, 707 We notN.H. 580 A.2d
clearlytrial court abused itsfind that thedecision unless we
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N.H., 373-74,133discretion. See Public Serv. Co. at 580 A.2dN.H.of
at 707.

of aby attorneySince the standard care reasonable involves
“technical,questions specializedof or other knowledge,” expert’san

testimony reasonabilityon the of an attorney’s conduct is admissi­
Havingble. N.H. R. Ev. 702. found DunnAttorney qualified as an

expert, may relythe trial court on his inproperly testimony
702;determining plaintiffs’the reasonableness. See Ev.R.N.H.

71, 77, 151, (1996).Rothbart,Rothbart v. 141 N.H. A.2d 155677 The
bytrial court did not its allowing testify,abuse discretion Dunn to

We next argumentHomeaddress Insurance’s that the
plaintiffs of an orwere aware act omission which reasonablywould
be toexpected be the basis of claim ora suit. We interpret insurance
policies “in anythe same manner as other v.contract.” Hudson

Family Co., 144,Farm 146, 501,Mut. Ins. 142 N.H. 697 503A.2d
(1997). contract,a“Interpretation of including whether a contract
term or ambiguous, ultimatelyclause is is a of forquestion law this
court to decide.” Merrimack Serv.,School Dist. v. Nat’l School Bus

11, (1995)9, 1197, (brackets140 N.H. 661 A.2d 1198 and quotation
omitted). We inambiguous policy languageconstrue offavor
providing See,coverage e.g.,to the insured. Weeks v. St. Paul Fire

Co., 641,& 643, 772, (1996).Marine Ins. 140 N.H. 673 A.2d 775
provisionThe innotice policy provides:Shaheen EA.’s

Condition VII. Notice of orClaim Suit:

Upon the becoming anyInsured ofaware act or omission
which reasonablywould expectedbe to be the basis aof
claim, or suit hereby,covered written notice shall be given
by or on behalf of insuredthe to orCompany anythe of its
authorized agents as soon practicable,as together with the
fullest information Ifobtainable. claim is made or suit is

Insured,brought against the the Insured shall immediately
demand, notice,forward to the Company every summons or

processother byreceived him or representatives.his

added.)(Emphasis policyThe does not phrasedefine the “reason-
ably expected,”be so we look to New Hampshire law and other
authorities guidance.for

“Whether and what the insured should have reported concerning
act,an omission or a claim can raise a question of what a ‘reasonable

attorney’ would have done under similar R. E.circumstances.”
legal malpracticeSmith,Maleen & 33.15, (4thJ. §M. at 333

1996).ed. “When the facts of an occurrence are such that an insured
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liability willreasonablynot believe thatin faith wouldacting good
givenifresult, given possible’is ‘as soon asof occurrencenotice the

a claim in fact bereceives notice that willafter the insuredpromptly
(N.Y.1345,Co., 647 N.E.2d 1346v. Travelers Ins.made.” D’Aloia

omitted). in1995) (citation reasonablythe insured actedWhether
fora of fact the trialquestiona claim ispotentialnotice ofproviding

437,Arena,Dame 108 N.H.Ins. Co. v. NotreSutton Mut.court. See
(1968). to676, considering obligationwhen the440, In237 A.2d 679

arises, one commen-to a carrierpotential malpracticeclaimsreport
tator states:

however, likelyistest, it moreis one of reasonableness:The
Certainwill lead to a claim?not that an incidentthan

clear-cut, in of blownas the casesarecircumstances
Subchaptera Sfilingor the late ofof limitationsstatutes

clear-cut, however, and requirelessMost cases areelection.
inprofessional judgmentexercise hisattorneythethat

willdevelopmentthat an adversepossibilitytheevaluating
arise to claim.give

TO PURCHASINGOFFICE GUIDETHE LAWLEGAL MALPRACTICE:
(R. ed.,5.14,§ E. Mallenat 32INSURANCELEGAL MALPRACTICE

added).1997) (emphasis2d ed.

attor­occurs when anlegal malpracticeHampshire,In New
aoccur as result. Seeduty damagesandney professionalbreaches a

(1992).182, 116, “ADesmarais, 178, A.2d 117N.H. 614v. 136Witte
arenecessary. all the elementsof . . arises oncecause action

249, 252, 372,Hazen, A.2d 375v. 140 N.H. 665Conradpresent.”
(1995). “only arguments][Stein’sfound that whenThe trial court

become aoversightfrom Bickford’semanatingdamagesfailed did
on thereissue, prevailed arguments],[his]if hadreal for Stein

8,likelihood of a claim.” On Octoberno reasonablewould have been
ruling,the marital master’s1992, three afterweeksapproximately

to Home Insurance.claimpotentialCoffin’sreportedthe plaintiffs
prenuptialin thelanguagethe of theomissionStein discussed

initially1991 the wasMayin when errorwith Coffinagreement
inthat she still had confidence Steinindicateddiscovered. Coffin

herduringPA., representationcontinueddesiredand Shaheen
At thata claim.divorce, malpracticeto pursuehad no desireand

wasagreementstime, prenuptiallawHampshire regardingNew
agreementif wouldresult, was uncertain thea Steinuncertain. As

were, according to itsif if the distribution would beand itupheld,be
believed, reading prenuptialon of thebased histerms. Stein also
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inagreement entirety, persuasive argumentsits that could be made
acquireso that Coffin would the marital home. Coffin also testified

a malpracticethat she did not consider action against Shaheen P.A.
until after the marital rulingmaster’s in 1992.August Coffin’s

Latici,attorney,malpractice Steven testified that Coffin did not
contact him until a potentiallate 1993 about malpractice claim.

provisionWe conclude that the torequiring reportthe insureds
any incidents which could “reasonably expected”be to form the

ofbasis a claim or suit is ambiguous. The inprovides,contract
relevant part:

(a)A Claim is first made theduring period ... if:policy
during policy periodthe . . . the Insured shall have the
knowledge or become aware of act orany omission which

reasonablycould be toexpected rise to agive claim under
this policy and shall the .during policy period give. .
written notice inthereof accordance with Condition VII.

(c) a claim shall be considered first made when the Com-
pany first receives notice of the ofclaim or an event which

reasonablycould expectedbe to agive rise to claim.

added.)(Emphasis drafted,As the provision does not indicate
whether notice to the requiredinsurer is when all elements of a
malpractice claim present, when,are or based on the parties and the
circumstances, a malpractice claim on merits likely.the is There-
fore, view,we apply the latter it ininterpreting favor of providing
coverage Weeks,to the 643,insured. See 140 N.H. at 673 A.2d at 775.

By using the phrase “reasonably expected,”be Home Insur­
ance apparently requires that its insureds professionalexercise
judgment at several junctures. First,critical Home Insurance
requires insureds to exercise their judgment before triggering the
reporting requirement for potential claims. A similar ambiguity

renewal,arises upon when Home requiresInsurance its insureds to
incident,“anydisclose act or mightomission reasonablywhich be

expected to be athe basis of claim or arisingsuit ofout the
performance added.)of professional services for others.” (Emphasis
The inambiguity determining potentialwhether claims must be
reported when the isrenewing policy identical to ambiguitythe in
determining when reportto a potential duringclaim the policy
period. Accordingly, agreewe with the trial court’s determination
that the plaintiffs inacted reasonably concluding that reporting was

requirednot in 1991May since a claim was not . . .“reasonably
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September 1992. Ifa or suit” untilof claimto be the basisexpected
in instance of aneveryrequire reportingtoInsurance wishesHome

it mustguarantee coverage,in toclaim orderpotentialactual or a
to do so.languagepolicyuse clear

Affirmed.

All concurred.
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Manchester, theSilver, by orally,and forof briefF.Dorothy
plaintiff.

(Robert M. DeRosierDonahue, Ciandella, of Exeter&Tucker
for thebrief, Ratigan orally),Mr.on the andRatiganJ.and John

defendant.

a ofBursey,R. decisionHORTON, appealsFaithThe plaintiff,J.
J.) thestanding challengeher to{Gray, denyingSuperiorthe Court

to the Town ofof certain propertytax liendeeding by property
(town). remand.reverse andHudson We

1991, BurseyR.In Faithfacts.followingreveals theThe record
husband, Bursey,H. Jr.Arthurheragainsta libel for divorcefiled


