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Carroll
No. 97-017

HampshireThe State of New

v.

Tinkham,L.Frederick Jr.

5, 1998October

(MarkT.Philip McLaughlin, attorney general Zuckerman,S.
senior assistant attorney general, on the brief and fororally), the
State.

Kenna, P.A., (BruceSharkey,Johnston & of Manchester E.
Kenna on the brief and fororally), the defendant.

BROCK, defendant, Jr.,C.J. The Tinkham,Frederick L. appeals
J.)in Superior (Mohl,his conviction Court of unlawful sale of a
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(1995).318-B:2, arguesI The defendantdrug. RSAcontrolled See
J.)(Fauver, his motion toby denyingerredCourtSuperiorthat the

We affirm.-suppress.
1995,15, Regional Highat Kingswoodtwo studentsSeptemberOn

Brooks, atheythat sawDeborahreported principal,to theSchool
toin a fellowmarijuana bag belonginga bookbag containingplastic
marijuanaandthe student discoveredapproachedBrooksstudent.

that sheeventually told Brookssearching bag.her The studentupon
previoustheduringfrom the defendantpurchased drugsthehad

withattendinglot a she wasfor concertday parkingin the student
bagthe ofbroughtBrooksevening.later thatother students

policeand told themarijuana DepartmentWolfeboro Policeto the
to question the defendant.planningthat she was

into herbroughtschool and the defendantreturned toBrooks
them,joined explainedBrooks tothe assistant principaloffice. After

ancarryingthat he wasthat she had reason to believethe defendant
his book Theempty bag.him toillegal and askedsubstance

Brooksbag,the defendant’ssearchingWhilecomplied.defendant
object peculiarwith a odor.cylindricala small woodendiscovered

it togivedefendant that she woulditem and told theShe seized the
hisempty pocketsthe defendant topolice. Brooks also askedthe

shoes,and but she did notcontents of his socksand show her the
anyfind substances.illegal

asearch, to the defendant thatexplainedBrooksFollowing the
previoushimmarijuana from on thebuyingtostudent confessed

tomarijuanaa of someonegiving bagThe admittedday. defendant
marijuanathefor that he receivedmoney,in but claimedexchange

he not reveal. Brooks thenname wouldfrom someone else whose
form,” a formahim to write a statement on “student-referralasked

student, whichagainstis taken aactiondisciplinaryused when
to writeschool administrator and the studentfor theprovides space

Although disputeat isof the issue. there sometheir versions events
form,fillingin out thecooperationto of the defendant’sas the level

towrote, bag pottold me to aeventually give [of]“Someonehe
and then left.”exchanged moneysomeone else andforsomeone

forsuspendedthat he be fivethe defendant wouldBrooks informed
Brooks thenlikelyaction would be taken.days and that further

about item she seized frompolice and told them thecontacted the
the details of her conversationbagbook as well asthe defendant’s

the defendant.with
1995, sellingwithchargedIn the defendant wasNovember

318-B:2,on school See RSAmarijuana property.to another student
trial, suppressto the woodenPrior the defendant movedI. to
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bagcontainer seized from his book and the student referral form
superior motion,hiscontaining statement. The court the anddenied

was subsequently jurythe defendant convicted after a trial. The
appeals.defendant

appeal,On the defendant contends that the trial court should have
his togranted suppressmotion because Brooks’ search of the

Constitutions,defendant violated the State and Federal and there­
fore the anddefendant’s statement the wooden container were the

I,of poisonous 19;“fruit the N.H. art.pt.tree.” See Const. U.S.
Const. amend. IV The defendant also contends that his statement
should have been suppressed because Brooks failed to provide the

warningsdefendant with Miranda questioningbefore him. N.H.See
I, 15; V;pt.Const. art. Arizona,U.S. Const. amend. Miranda v.

(1966).436,384 U.S. 444-45 We theaddress defendant’s State
constitutional claim first and cite onlyto federal law to inaid our

Ball,analysis. 226, 231, 347, (1983).State v. 124 N.H. 471 A.2d 351
Because the Federal Constitution provides no greater protection in

area, Miranda, 444-45;this McLellan,see 384 U.S. at State v. 139
132, (1994)136-37, 843,N.H. 649 I,A.2d 845 Part(comparing Article

Amendment);15 with T.L.O.,Fifth Jersey 325,the New v. 469 U.S.
(1985); Drake, 662, 666,341 State v. 265,139 N.H. 662 A.2d 268

(1995) I,(comparing Part Amendment),Article 19 with the Fourth
we need not undertake a separate federal analysis.constitutional
“We notwill overturn the trial findingcourt’s on a motion to
suppress itunless is contrary to the ofweight the evidence.” State

Rezk, 599, 601,v. N.H. 391, (1992).135 609 A.2d 393

We first address the argumentdefendant’s that his state­
ment and the wooden container were “fruit of the poisonous tree.”
The of“fruit the poisonous doctrine requirestree” the exclusion
from trial of derivativelyevidence obtained athrough violation of

I,Part Article 19 of the HampshireNew Constitution. v.See State
Canelo, 376, 385-86, (1995).139 N.H. 1097,653 A.2d 1104 Even
assuming that the statement,search induced the defendant’s we
conclude that the trial properlycourt found that the initial search

I,did not violate Part Article 19.

Public school officials are not exempt from the constitutional
prohibitions against Drake,unreasonable searches and seizures. 139

664,N.H. at 662 are, however,A.2d at 266. They greater“afforded
flexibility than law enforcement searchingofficials when for contra­

666,band.” Id. at 662 A.2d at 267.

[A] warrantless a bysearch of student a public school
official is ifconstitutional it is ofreasonable under all the
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andjustified inceptionbe at itsIt mustcircumstances.
risegivingto the circumstancesscoperelated inreasonably

search,a the school officialbeginningsearch. Prior toto the
to believe that the searchgroundsmust reasonablehave
student violated or isthat the hasupwill turn evidence

law rules of the school. Addition-violating the or theeither
reasonablymust be related to theaction takenally, the

not intrusive inexcessivelyandobjectives of the search
nature of thethe student and theageof and sex oflight the

infraction.

omitted).(citations666, quotationandA.2d at 267-68Id. at 662
was reasonable under theof the defendantBrooks’ search

that she hadcase. The student’s statementcircumstances of this
during previous daythefrom the defendantdrugspurchased
in to futurepreemptof the defendant orderjustified Brooks’ search

in his See State v.any drugs possession.sales and confiscatedrug
1995)(N.J.199, Div.Biancamano, App.202 Ct.Super.A.2d666

studentof student where anothervice-principal’s search(upholding
cert.distributing drugs),that student wasinformed vice-principal

(N.J. 1996). Furthermore, studentdenied, because theA.2d 275673
attending otherfor a concert she was withdrugshad thepurchased

that the defen­Brooks was concernedevening,later thatstudents
Com. v.to those students as well. Seedrugswould sellpossiblydant

(Mass. 1992) promptthat1363, (reasoning1368Snyder, 597 N.E.2d
marijuana byfurther salesto chance ofaction was needed reduce

Drake, 667, at thatdefendant); (reasoningat 662 A.2d 268139 N.H.
preventingin defendantinterestlegitimateschool officials have

students). justifiedto These factsdrugs otherdistributingfrom
of the defendant.Brooks’ search

thataddition, with the defendant’s contentiondisagreeIn we
Searching the defendant’ssearch was unreasonable.scopethe of the

emptyandto remove his shoes and socksbag, askingand himbook
thatexcessively intrusive givenand notlogicalhis werepockets,

one hide contraband.mightwhereplacesthese are obvious Cf.
that defendantDrake, 667, (possibilityA.2d at 268at 662139 N.H.

justified asking defendantdrugs to other studentswould distribute
to hisempty pockets).

tofailure advise thethat Brooks’arguesThe defendant next
priorand his to counselrightto remain silentrightdefendant of his

I, HampshireArticle 15 of the Newto violated Partquestioning
a of his constitu-warnings advise defendantMirandaConstitution.
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Miranda, 444-45; Nash,384 at State v. 119tional see U.S.rights,
728, 731, 365, (1979),407 A.2d 367 and must be administeredN.H.

asubject interrogation byindividual is to custodial lawwhen an
444;Miranda, Carroll,384agents. See U.S. at State v.enforcement

(1994).687, 696, 82,A.2d138 N.H. 645 87
“responsibleschool for administrationAlthough principals are

school,”and within the Co. Juv. Act. No.discipline Navajo
(Ariz.JV91000058, 1247, 1995),901 App.P.2d 1249 Ct. and “must

ofregularly concerningconduct both violations schoolinquiries
law,” Biancamano, 203, theyrules and violations of 666 A.2d at are

Drake, 666,not law See 139 atagents.enforcement N.H. 662 A.2d at
267. are nor toThey equipped police“neither trained conduct

Biancamano, 203, and,investigations,” A.2d666 at lawunlike
agents,enforcement lawenforcing primarythe is not their mission.

JV91000058,Navajo Co. Juv. Act. No. P.2d at 1249.901 “Law
responsibleenforcement officers are for ofinvestigationthe crimi­

nal order,”matters and of general publicmaintenance while school
officials, in comparison, charged“are fosteringwith a safe and
healthy educational environment that facilitates andlearning pro­

Drake,responsible 666,motes citizenship.” 139 N.H. A.2dat 662 at
267. Our conclusion that notBrooks is a law officerenforcement is
in accordance with reasoning jurisdictionsthe of the thatmany have

requirerefused to public school officials to administer Miranda
See,warnings. JV91000058,e.g., Navajo Co. Juv. Act. No. 901 P.2d at

1249; Barrett, (La.331,v. 1996);State 683 2dSo. 339 Ct. App.
Snyder, 1369;597 Biancamano,N.E.2d at 666 A.2d at 203.

We next address agent police,whether Brooks acted as an of the
because a school actingofficial an agentas instrument or of the
police may be torequired administer Miranda warnings. See
Navajo JV91000058,Co. Juv. 1249;Act. No. 901 at Snyder,P.2d 597
N.E.2d at 1369. anof agency relationship“[T]he existence under

I,Part Article 15 of the State requiresConstitution ofproof some
action by policeaffirmative a or governmentalofficer other official

that preceded interrogationthe can reasonablyand tobe seen have
induced the third toparty conduct the interrogation.” State v.
Gosselin, 248, (1988)243, 974,131 N.H. 552 A.2d (quotation976 and

omitted).ellipsis Here, there was no by any policeaffirmative act
inducing fact,officer to questionBrooks the In itdefendant. was

approachedBrooks who the Wolfeboro and ofpolice told them her
defendant,conversation with the student implicatedwho the and

that plannedshe on questioning the defendant when she returned to
school. The record does not thatreflect the Wolfeboro police made
any suggestions to Brooks or ofdirected her course Seeaction. State
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(1988)104, 110, 585, thatBruneau, (notingA.2d 589v. 131 N.H. 552
withbecause he initiated contactparty police agentthird was not

help).stepstook no affirmative to enlist hispoliceandpolice,
everyMoreover, that the school administrators hadfact“[t]he
makepoliceto the does notintention of the marihuana overturning

of inpolice questioning [theor theagentsthem instrumentalities
atSnyder, 597 N.E.2d 1369.defendant].”

was neither a lawconclude that because BrooksWe therefore
warningsan of police,nor the Mirandaagentenforcement officer

JV91000058,See, No.e.g., Navajo Co. Juv. Act.required.were not
1249; 1369. need toSnyder, question597 N.E.2d at The901 P.2d at

necessaryis to maintain a safepossibleabout misconductstudents
receive someand demands that school officialsschool environment

339-40;T.L.O., atin See 469 U.S.questioning.latitude their
664-65,Drake,Biancamano, 203;at 139 at 662666 A.2d N.H.cf.

theThus, court denied defendant’sproperlyA.2d at 266-67. the trial
suppress.motion to

Affirmed.

sit;THAYER, J., others concurred.did not the
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