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(1988)104, 110, 585, thatBruneau, (notingA.2d 589v. 131 N.H. 552
withbecause he initiated contactparty police agentthird was not

help).stepstook no affirmative to enlist hispoliceandpolice,
everyMoreover, that the school administrators hadfact“[t]he
makepoliceto the does notintention of the marihuana overturning

of inpolice questioning [theor theagentsthem instrumentalities
atSnyder, 597 N.E.2d 1369.defendant].”

was neither a lawconclude that because BrooksWe therefore
warningsan of police,nor the Mirandaagentenforcement officer

JV91000058,See, No.e.g., Navajo Co. Juv. Act.required.were not
1249; 1369. need toSnyder, question597 N.E.2d at The901 P.2d at

necessaryis to maintain a safepossibleabout misconductstudents
receive someand demands that school officialsschool environment

339-40;T.L.O., atin See 469 U.S.questioning.latitude their
664-65,Drake,Biancamano, 203;at 139 at 662666 A.2d N.H.cf.

theThus, court denied defendant’sproperlyA.2d at 266-67. the trial
suppress.motion to

Affirmed.

sit;THAYER, J., others concurred.did not the
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OpinionMemorandum

BROCK, defendant, Trust,C.J. The Rosewood Realty appeals the
J.)decision of the Superior (Coffey, awardingCourt the plaintiff,

McManus,R an forLawrence auctioneer’s commission his services
in the auction of the defendant’s property. We reverse and remand.

23, 1987,On the anSeptember plaintiff conducted auction of a
piece of commercial that inproperty Rye.the defendant owned The
buyer however,on property,never closed the because he discovered
that groundthe soil and water were contaminated with toxic
substances.

plaintiffThe sued the defendant to recover his auctioneer’s
commission, onrelying eightsection of the auction contract:

The seller has and clear allgood propertytitle to to be sold
.... The property will be sold free and of all liensclear

unrecorded)(recorded, and Ifclosing.encumbrances at the
Seller cannot clear property by closing,and before the full
commission will be due and owing.

The plaintiff maintained propertythat because the was contami-
waste,nated toxicwith the defendant not “gooddid have and clear”

$47,900title. trial agreedThe court and awarded plaintiffthe a
commission. appealThis followed.

appeal,On we uphold findings rulings“the and of the trial
court unless inthey are evidential orlacking support bytainted

Bow,error of law.” 105,Public Serv. Co. N.H. v. Town 139 N.H.of of
107, (1994) omitted).65,649 A.2d (quotation66

The issue us is presencebefore whether the of contaminants on
the propertydefendant’s destroyed “good and clear” title. “Good”

—title is synonymous with title that“marketable” one is “free from
any reasonable aobjection of reasonable purchaser.” BayNorth
Council, Bruckner, 538, 544, 428,Inc. v. 131 N.H. 563 A.2d 431
(1989) omitted).(quotation Even if property is contaminated with

substances,toxic the title to that property may anybe “free from
objection Id.;reasonable of a purchaser.”reasonable see 14also R.
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Property ¶ 881[6][e][v],Rohan,& P. Powell on RealPowell
(1996).at -18081-179 to

theHere, failed the distinction betweenperceivethe trial court to
and condition of theto thepropertycondition of the title the

a betweenThere is differenceproperty itself.

marketability, physicallack which relates toeconomic of
of titleproperty, [and]use theaffectingconditions the

legallytomarketability, affectingwhich relates defects
ownership. One can holdrights and incidents ofrecognized

valueless; market-one can havetitle to land that isperfect
iswhile land itself unmarketable.able title to land the

(Mass.154,Kumar, App.N.E.2d 157Ins. v. 506Chicago Title Co.
Rankin,1987) omitted); v.Holdings,accord HM Inc.Ct. (quotation

(7th 1995) (contaminated condition of933, property70 Cir.F.3d 936
title);of merchantable United Stateswarrantynot seller’sbreach of

1984)(N.D.1205, 1206 Cal.v. F.Corp., Supp.Allied Chemical 587
(“term the of hazardouspresencedoes not extend to‘encumbrance’

Harbeson,conveyance);the of see also Com­substances” at time
ment, Waste and the DoctrineToxic Clouds on Titles: Hazardous of

(1991)355,Title, L. 356Envtl. Aff. Rev.Marketable 19 B.C.
titleexpandof to the marketablerefusal courts(acknowledging

anto make of hazardous waste encumbrancepresencedoctrine the
Bank, 562,title). 592Nat. N.E.2don see Jones v. Melrose ParkBut

(Ill. 1992) titleof hazardous waste renders(presenceApp.568 Ct.
unmarketable).

anyto costby statute recover the ofThat the was authorizedState
notit altermightof contaminants that undertake doescleanup the

(1996).147-A:9, A theengineerII civil withour conclusion. See RSA
thetestified that StateDepartment of Environmental ServicesState

defect,or of asuspicion“Theplans. possibilityhad no such mere
basis, doesordinary probableto has noaccording experiencewhich

Rohan,& supraan title.” Powellnot demonstrate unmarketable
¶ 881[6][a], omitted); Chicagosee Title Ins. Co.(quotationat 81-147

Kumar, atv. N.E.2d 156-57.506

notin that the defendant didrulingThe trial court erred
it awarded theproperty.clear” title to the Because“goodhave and

thethis it did not reachground,commission to the onplaintiff
the impliedclaim for breachplaintiff’s damagesalternative for of
we reversedealing. Consequently,of faith and fairgoodcovenant

thiscourt for evaluation of claim.and remand to the trial
ancourtguidance regardingwe to the trialAdditionally, offer

thepersuaded byIf court ismaythat arise on remand. theissue
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remaining argument,plaintiff’s damages putit must award “to the
injured possibleparty nearly positionas as in the same he would

injury Phillips Corp.,have been thehad not occurred.” v. Verax 138
(1994) omitted).(quotation248, 906,240,N.H. 637 A.2d 912 If the

proper plaintiff’s damages,lost commissionis a measure of the the
understandingtrial court must “the actualdetermine and intent of

parties” concerningthe amount of thatthe commission.Tsiatsios v.
(1995).Tsiatsios, 178,173, 1335,N.H.140 663 A.2d 1339

Reversed and remanded.

BRODERICK, J., sit; BATCHELDER, J.,did bynot sat special
490:3; J.,assignment HORTON, THAYER,under J.,RSA with whom

dissented;joined, the others concurred.

j., dissenting: majority correctly distinguishesHORTON, The
propertybetween a in adefect the and defect in the title when

determining good Thus,whether titlethe is and marketable.
ledge problems,grade, drainage, buildingunbuildable bad and

problems bynot, themselves,construction are onclouds title. The
mere ofexistence hazardous wastes and hazardous materials on a
given property does innot create a defect title. When the State
imposes property, effectively,on however,a lien the and does so the

propertyindefect the becomes a indefect title. I submit that this is
majority wronglythe case usbefore and that the reverses the trial

awarding damages.court’s decision contractual
important applicableIt is to remember the contract term to this

case.

good propertyThe seller has clear alland title to to be sold
property.... The bewill sold free and allclear of liens

(recorded, unrecorded) closing.and encumbrances at If the
property by closing,Seller cannot clear and before the full

owing.willcommission be due and
Fairly closing byread, this clause states that if the fails virtue of

subjectlien,the of a unrecorded,existence recorded or on the
property, plaintiffthe will receive the full commissiondue. This is

parties’ agreement, exactly.the Thus,and we honorshould it the
only property.real issue before us is whether a lien exists on this It

—majority’sshould also be noted that the basis of decision
—marketability byof title is also determined the orexistence

of anon-existence lien.
buyer closing diligence inspectionThe aborted the after his due of

property pollution. Unfortunately,the revealed the record does not
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or of a lien.to non-existenceus determine the existencepermit
is-,however, that a does exist that woulda substantial risk lienThere

title, or,in atand create a defectprovisionthe contractualtrigger
minimum, on the title.the an encumbrance

1997)147-B:10-b, I (Supp. provides:RSA

shall have adepartment services]environmental[ofThe
and all real personalrevenues anduponlien the business

liability RSAperson subject to underanyofproperty
147-B:10,1 by state topursuantfor all recoverable thecosts

147-B:10, II.RSA

added.)(Emphasis

iteffective” must beIn the lien to be “valid andorder for
1997).147-B:10-b, (Supp.in RSA IIregistrythe of deeds.recorded
Thus,in us.the case beforeis that no lien has been recordedclearIt

unrecorded, lienan inchoate exists.we determine whethermust
(other147-B:10-b, for the thansuper priorityII a lienRSA creates

isis the lienlien recorded. Sinceproperty)on residential when the
-the time ofexistingover all encumbrances atgranted priority

bythereafter, it at time of pollutionarises therecording and
toRecording onlyservesor hazardous materials.hazardous waste
inadopted this lien structurethe The hasperfect legislaturelien.

1997).(1991 Supp.ch. 447 &circumstances. See RSAother
theexists,a must determine whetherfound that lien weHaving

First,of buyer.in the hands thisapplicable propertylien to thisis
147-B.-2, III. The“facility?”in a RSAproperty questionis the

the is “hazardous waste orpollutionondependsanswer whether
VII,147-B:2, If is apropertyVIII. thehazardous materials.” RSA

By buyinga lien. thethe be burdened with“facility,” property would
RSA 147-strictly liable underthe defendant would beproperty,
thepollution prior purchase, buyertoHaving discovered theB:10.

147-B:10-a, II.from RSAgains protectionno
tothe avoiddeny buyer rightI that would thecannot believe we

case, ifthe of this a lienhis to under factsobligation purchase
plaintiff’sof claim ofThe remands for considerationmajorityexists.

Idealing.of faith and fair wouldgoodon violationdamages based
I askdifferent basis. wouldcompletelyto the trial court on aremand

acknowl-subject property’sthethe court to determine whethertrial
that existedpropertylien on theedged statutorycreated apollution

then havethe defendant wouldclosing,at the time of and whether



strictlybecome affirmative,liable. If both indeterminations are the
the trial forjudgmentcourt’s the isplaintiff appropriate.

THAYER,J., joins in the dissent.
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