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Bernard, (EricPC.,P.Eric of Manchester P. AngelaBernard and
brief,D. Racht on the Mr. orally),and Bernard for the petitioner.

Devine, Branch, Associalion,Millimet & ofProfessional
(PatrickManchester C. onMcHugh the brief and theorally), for

respondent.

JOHNSON, Brown,J. petitioner, EugeneThe appeals a decision of
(board)compensationthe boardappeals dismissing his claim on the

addition,Inbasis of defective requestsnotice. Brown grantthat we
a motion for fees aattorney’s priorassociated with thisappeal to

Wecourt. reverse and remand.
This is Brown’s appealsecond on the ofissue notice. Both appeals

arose from the following facts as at the most hearingadduced recent
inbefore the board 1995. employedOctober Brown was as a laborer

the ofduring construction the Seabrook Nuclear Power Plant in
January 1982. A subsidiary of Perinirespondent Construction
(Perini) was a atsubcontractor the Seabrook construction project.

insurer,respondent’sThe Commercial Insurance CompanyUnion
(Commercial Union), thewas workers’ thecompensation carrier for

project. 13, 1982,entire Seabrook Brown ontestified that January
suffered an injuryhe to his elbow armupperand while somelifting

construction thematerials at Seabrook Brownsite. stated that he
continued the inworking despite pain his arm. He further testified
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later,two he thedays reportedfailed to subsidepainthat when the
who Brown to it on the“getto of Perini’s foremen toldinjury two

nurse,to on-site Kennethby reporting injuryrecord” the the
not visit toNurse did remember Brown’sAlthoughWeller. Weller

Seabrook, Injuryat he did a “Minorcompletethe first-aid station
andand date Brown’s treatmentthe time ofReport” detailing

that Nurse Wellerinjury. reportnature of The indicatesthe
us“keeporthopedicto an evaluation andinstructed Brown obtain

Albright,saw Dr. who recom-informed.” subsequentlyBrown
Brown,on tosurgery Accordinghave his arm.mended that Brown

heat Seabrook becausesurgery workinghe refused and continued
that heoff from work. Brown testifiedcould not afford to take time

1991, hadeventuallyuntil and heno further treatmentsought
in 1992.Januaryonsurgery his elbow

■ departmentof form with theinjuryBrown a notice accidentalfiled
byin denied benefitssubsequentlylabor 1991 and wasof October

wasdepartmentclaim with the of laborBrown’sCommercial Union.
hisgivein on basis that he had failed todenied 1992 theApril

(1977)281:16, :17 (repealed)notice. RSAemployer timely See
timelyainjury employerof to innotice(employee givemust

1997) (enactedfashion); employ-after the(Supp.RSA 281-A:21-acf.
accident, claim forrequires employeethat filealleged statuteee’s

to theof Brownyears injury). appealedthree of datebenefits within
(1993 decision), if theheld, 5, thaton 1993 evenMayboard which

notice,defective, but timelyinsurer receivedand its hadrespondent
in his claim.by nine-year delay filingBrown’sthey were prejudiced

(defective(1977) anotice will not bar(repealed)See RSA 281:17
defect). courtthe Thisprejudiced byclaim isemployerunless

14,in dated Decemberunpublishedan orderreversed the board
actual,1994, although respondentthat the receivedon basisthe

tonotice, no in recordthere was evidence thealbeit defective
forremanded the caseprejudice.of Wesupport findingthe board’s

remand, anthe heldon issue. On boardproceedingsfurther that
25, and, 1996,1995, Aprilin deniedevidentiary onhearing October

(1996 decision) andthe that the respondentBrown’s on basisclaim
Brown’sthey byprejudicedits insurer had shown that were

defective notice.
case boardremanding1994 the to theOne week after our decision

a for feesrequest attorney’sfurther Brown filedfor proceedings,
1997);RSA RSA(Supp.the of labor. See 281-A:44departmentwith

(1987) thatrespondent objected, claimingThe(repealed).281:37-a
anyyetbecause he had not receivedBrown was not entitled to fees

issuesAlthough Brown includedcompensationworkers’ benefits.
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regarding fees in his request for of factfindings and ofrulings law
remand,before the board on Brown’s attorney informed the board

at the October 1995 thathearing it could “ignore for now” those
findings and concentrate on the prejudice.issue of Brown subse-
quently filed a motion with this court attorney’sfor fees associated
with his 1993 toappeal the board and appealthe first to this court.
The respondent objected, and we subsequently accepted the fee
issue for briefing and oral argument conjunctionin with pendingthe
appeal regarding the board’s 1996 decision.

I. Prejudice
Brown contends that the board erred in finding that the respon-

dent was prejudiced by his failure to file written notice until 1991.
“We will not overturn the decision,board’s forexcept law,errors of
unless petitionerthe has shown it to clearlybe unreasonable or
unjust.” Appeal Lalime, 534,141 537,N.H. 994,687 A.2d 997of
(1996); (1997).see RSA 541:13

case,In this the respondent bore the ofburden proving that
it prejudicedwas by Brown’s defective notice. See Bolduc v.

360,Company, 366,97 N.H. 539,89 (1952);A.2d 541 RSA 281:17
(1977) (repealed). Whether an employer or carrier prejudicedis by
defective of injurynotice question See,is a of fact. e.g., Pike v. Gas

Co., 1055, (Kan.Service 1978).573 P.2d 1057 “The board’s findings of
fact will not be disturbed if they are supported by competent

inevidence the record upon which the board’s decision reasonably
could have been made.” Appeal Kehoe, 412, 415,141 N.H. 686of

(citation749, (1996)A.2d omitted).752 Although the determination
of prejudice fact,is one of when it may properly be asserted is a

law,question of Davis,see 304, 311,Bunten v. 82 16,N.H. 133 A. 20
(1926), reviewable de novo by this Hooker,court. Appeal 142Cf. of

40, 47,N.H. 984,694 A.2d (1997);988 RSA 541:13.
The board found that

had Commercial received proper notice, thisUnion/Perini
case would have been investigated, reserved and tracked in
a manner is impossible.[which] now Even activities which

impossibleare not at this stage . . . likelyare to be unduly
expensive to the carrier/employer due to the absence of
information on witnesses’ whereabouts. Memories have
clearly faded. It is impossible to encourage early medical
treatment which may have reduced the severity of the
harm.
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itsandrespondentBrown that because theappeal,On contends
followproperly compensation proceduresinsurer failed to workers’

injurypolicies regardingtheir ownby statute andestablished
agree.claimrespondent prejudice.the cannot now Wereporting,

given the size of the SeabrookThree witnesses testified that sheer
—— thewhich ten thousand workersproject employed over

insurer, thethe ofapparently blessingand its withrespondent
labor, reportingtheir own method ofdevelopedofdepartment

atinjuredan wasworkplace injuries. employeewhenSpecifically,
nurse, fillsite, the on-site who wouldreportthe he or she would to

careOnly injury requiredif the outsideinjuryout a “minor card.”
first filedmoney injurywould a of beexpenditure reportand the of

Normally, thethe insurance carrier.departmentwith of labor and
adjustput managenot be on notice to andinsurance carrier would

thisreport injury Notably,claim after first of was filed.the until the
in statutethen-existinghoc was direct conflict with thepolicyad

thereport injuryto file first of withrequired employersthat a
281:46labor five of the accident. See RSAdepartment daysof within

(1987) theAn of testified thatofficial Commercial Union(repealed).
ofdepartmentemployer,to assist thepurpose policyof this was

thelabor, systemin managing injury reporting givenand carrier the
injuries that occurred at the Seabrooklarge volume of minor

construction site.
that of accidentalThe nurse further “noticeon-site testified

see 281:18employee,to be the RSAinjury completed byforms”
(1977) in ofwritinginform employermust(repealed) (employee

on-site, that employeesnot available andinjury),accidental were
Instead, nurse thatnot fill them out. the testifiedwere instructed to

gowas tocompensation],[workers’the as far aspaperwork,“[a]ll
ifoffice.” on-site nurse further admitted that eventhrough my The

to forinjured physicianan sent an outside additionalemployee was
treatment, informed if theordinarilythe was not thatemployee

nurse, ofreportto the on-site a firstemployee failed back toreport
not beinjury would filed.

that as a of lawAccordingly, find it is unreasonable matterwe
lack ofbyto claim that it wasrespondent prejudicedfor the now

system respondent’sa established for thereportingnotice under
upproceduresBrown in with the setconvenience. acted accordance

nurse toby goingits to the on-siteby respondentthe and insurer
injury] Althoughof on the record.” the evidence“get account his[an

thefinding respondentthe that hadsupportson the record board’s
notice, haveBrown’s claim wouldproperand its insurer received
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investigated, makingbeen more it less difficult for thepromptly
claim,respondent processand its insurer to the we hold as a matter

ofprejudice employer’s doingof law that the own is not sufficient to
Woodall, 228, 230,the claim. McIntire v. 140 N.H.bar 666 A.2dCf.

(1995)934, (party’s potential prejudice precludes936 failure to cure
finding prejudice).of Brown cannot now be faulted for the fact that

respondentneither the nor its aagents apparently upfollowed
report injury pursuantof made to the ownrespondent’s procedures.

we reverse the board’s and remand this toAccordingly, ruling case
proceedings.the board for further

II. Attorney’s Fees

requestsBrown filed with both this court and the department
attorney’sof labor for fees and costs associated with Brown’s first

matter,toappeal preliminaryboth the board and this court. As a the
respondent argues that we should decline to decide the issue of
attorney’s fees because attorneyBrown’s informed the board at the
October 1995 that it could for ofhearing “ignore now” the issue

Furthermore, respondentfees. the asserts that Brown did not file a
motion for directlyfees with the board and likewise failed to raise

in rehearingthe issue his motion for of the 1996 decision.board’s
of governedReview board decisions is RSA 541. See RSAby chapter

I(c) 1997).281-A:43, (1997)(Supp. providesRSA 541:4 that a motion
rehearingfor

fully every groundshall set forth which it isupon claimed
that or complainedthe decision order of is unlawful or

appeal anyunreasonable. No from order or ofdecision the
appellantshall be taken unless the shall have[board] made

forapplication rehearing provided,as herein and when such
made,application shall have been no not set forthground
on,urged, given anytherein shall be relied or consideration

court,by the unless the court for good shown shallcause
appellant specify grounds.allow the to additional

brief, however,In inhis motion for fees and his thatarguedBrown
281-A:44, I,RSA is to thevague procedureas to be followed for

requesting an of agree.award fees and costs. We The current
281-A:44, 1997)I (Supp.version of RSA and its inpredecessors

case, 281-A:44,duringeffect the of this see RSA Ipendency (Supp.
1992) (amended (1987)1990, 1993); (repealed),RSA 281:37-a state
only that reasonable approved by appellate body,fees shall be the
but do not forany procedural applyingestablish rules for those fees.

(enactment1969, provision). Accordingly,See also Laws 187:1 of fee
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140 N.H.case, Griffin,Appealthisthe nature ofgiven unique ofcf.
541, (1996), the fact that heretofore650, 654, 543 and671 A.2d

proper procedureon theany guidanceclaimants have not received
costs, thebelieve thatfees and weattorney’sforapplyto be used to

us. See RSA 541:4.is beforeproperlyissue
toBrown is entitledof whetherturn to the issueAccordingly, we

statute.compensationthe workers’and costs underattorney’s fees
1997) part:in281-A:44, currently provides pertinent(Supp.IRSA

underpayableamount of the benefitIn over theany dispute
or supremeto the boardappealedischapterthis which

shallboth, employee prevails,if suchemployee,or thecourt
costs as approvedcounsel fees andto reasonablebe entitled

court ....by the board or

matter,RULES, a wepreliminaryLab 510.05. AsADMIN.See N.H.
1993,inadded to the statutefor “costs” wasprovisionnote that the

injured105:1, employeewhether an1993, and it is unclearsee Laws
to collect costs.is entitleddate of the statutebefore the effective

in presentthis issue thearguenot raise orpartiesBecause the did
issue, noexpressof this wedispositionin of ourlightandappeal,

Raudonis v.to “costs.” Seeto whether Brown is entitledopinion as
(1993).746,America, 57, 60, A.2d 748137 N.H. 623NorthIns. Co. of

281-A:44, 1997), and its(Supp.Iof RSAThe current version
1992) (amended 1990,281-A:44, I (Supp.see RSApredecessors,

(1987) 1969, 187:1, require1993); Laws(repealed);RSA 281:37-a
be awarded. Brownbefore fees willprevailthat an employee

to theappealsto hisis entitled to fees relatedcontends that he
from the 1992Apriland this courtboardcompensation appeals

that hearguesof labor. Heby departmentdenial of benefits the
1993Maywe reversed thethe statute when“prevailed” under

contendsrespondentin 1994. Theof the board Decemberdecision
because Brown hadin December 1994“prevail”that Brown did not

Accordingly,under the statute.monetary benefitsyet anyto receive
statute,under the andBrown prevailedmust determine whetherwe

to collect fees. Seeso, and is entitledprevailedif to what extent he
680, 683, 288,Doucet, A.2d 290133 N.H. 582v.City Manchesterof

(1990) (term prevailingofsignifiesin statute entitlement“shall”
law).(decided priorunderparty)

workers’meaningof the of thethe final arbiterWe are
compensationofstatute, and nature and extentcompensation “[t]he

statutoryby expresstheinjured governed... isemployeeto the
v.Rooneyfairly impliedcan be therefrom.”and that whichlanguage
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637, 638-39, 52,Co., 645 A.2d 53138 N.H.Fireman’s Fund Ins.
omitted).(1994) ambig­islanguageIf the of the statute(quotation

to “inuous, favorable the claimantadoptwe a constructionwill
purposeto the remedialthe reasonable effectgiveorder to broadest

140 N.H. atAppeal Griffin,laws.”compensationof the workers’ of
654, 671 A.2d at 543.

generallynot in the statute. See“prevail”The term is defined
(1987)1997); Accord-(repealed).RSA 281:2(Supp.RSA 281-A:2

guidance.for See Boardplain meaningwe first look to itsingly, of
621,Comm’rs, Mooney,v. 139 N.H.Laconia Water WorksWater

(1995).1121, “to626, has been defined as be660 A.2d 1125 “Prevail”
THIRDor successful.” WEBSTER’Sor become effective effectual: be
1961).(unabridged1787 ed.INTERNATIONAL DICTIONARYNEW

to that Brown isthat would lead us concludeApplying definition
first appealhe “successful” in theto fees because wasentitled

definition, course,of does not answerbefore this court. That narrow
to extent a claimantappeal; namely,the central of this whatquestion

before entitlement.must succeed
compen­of the workers’purposethat the remedialWe conclude

by encouragesa rule that withsation law is best served claimants
appealsthecompensation throughmeritorious to seekappeals

Ltd., 752, 759-60,142Galloway Chicago-Soft,v. N.H.process, cf.
(1998)982, to(awarding attorney’s pursuant wagefees713 A.2d 986

statute), litigation, seediscouraging unnecessaryclaim while
(1979).583, 589, 462,State, 406 466Bothwick v. 119 N.H. A.2d

Further, of the statute is advanced whencompensatory purposethe
injured Seecounsel available to all workers. Wisecompetent is

1986).(Alaska971, 975Bignell,v. 718 P.2dMechanical Contractors
634,Elton, N.H.Aho Constr. Co. v. 119generally SeppalaSee &

(1979).460,636-37, 406 A.2d 462

hold that in order for a claimant whoAccordingly, we
to for of RSAappeal process “prevail” purposesinitiates the

281-A:44, I, claimant, appellatethat as a result of the to thatappeal
orlegal right greatermust have secured a financial benefitbody,

Blake,Petitionprior appeal.than he or she had received to the Cf. of
50, (1993); Bothwick, 589,43, 741, 119 N.H. at137 N.H. 623 A.2d 745

appeal,406 at 466. If the initiates the fees areemployerA.2d
orclaimant in the defense of his herappropriate prevailswhen the

797,Staniels, 794,142 709N.H. A.2dAppealentitlement. See of
681-83,1325, (1998); Doucet, at 289-901327 133 N.H. at 582 A.2dcf.

(claimant in after courtappeal by employer superiorentitled to fees
course,department). anydecision of labor Of fee awardedaffirmed
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Doucet, 683,at 582 A.2d atSee 133 N.H.must still be reasonable.
of feeforth criteria to determine reasonableness(setting290

statute).compensationunder workers’awarded

that it to award feesargues inappropriateThe isrespondent
yet paymentsbecause Brown has not recoveredin this instance

589, 466,Bothwick, at 406 A.2d at westatute. In 119 N.H.under the
not where theappropriatethat of fees waspaymentconcluded

grantedamount of awardunsuccessfully appealedclaimant the the
as athe claimant had not “benefitedby department,the labor since

not, however, “benefit”did define theresult of decision.” We[the]
to, monetary gain.alluded nor did we limit “benefit” torequirement

claimant to fees is notentitlingthat a “benefit” theId. We hold
agrantIt could include the ofcompensation.limited to ofpayment

thebenefit, Accordingly,a newnonmonetary hearing.such as
not entitled to fees becausethat Brown isrespondent’s argument

inbenefitsany compensationBrown has not received workers’
is correct to theby hearingof those ordered the officerexcess

orany rightsfar not received additionalextent that thus Brown has
board.appealsa of his 1993 and 1995 to thecompensation as result

Brown,remand, however, to hecompensationIf the board awardson
fees associatedattorney’sentitled to receive reasonablewill then be

entitled, however, toall before the board. Brown isproceedingswith
in cases heincurred on his to this court because bothappealsfees

— ina on theright right hearing prejudicereceived a the to have
froma on to benefits on remandappeal hearingfirst and entitlement

— topossess prior appeal.that he did not eitherappealthis
in compensationthat fee some States’ workers’provisionsWe note

aonly cases where“prevail” includingdefine asspecificallystatutes
jurisdic-inunder the act. Courts thoseclaimant receives benefits

been awarded. Seeonly compensationtions will fees after hasgrant
(N.C.762, App.764-65 Ct.University,Estes v. N.C. State 449 S.E.2d

(Me. 1989);Services, Inc., 430,1994); 567 A.2d 434Ayotte v. United
(N.M. 1978).Guerra, 819, 824 Ourv. 582 P.2dPhelps Dodge Corp.

limitation, legislatureand since must“[t]hestatute contains no such
words, theof and to have usedmeaningbe to know thepresumed

Geonetics, Inc., 121advisedly,”a Caswell v. BCIwords of statute
(1981) omitted),1048, 1050, 321, we(quotation437 A.2d 322N.H.

statute, therebyand establish limitationsnot add words to thewill
Olsondid not choose to include. Seerecovery, legislatureon that the

(1997);339, 344, 318,Fitzwilliam, 702 A.2d 321142 N.H.v. Town of
640,Prods., 20, 23, 642Inc., N.H. 397 A.2dv. Brown 119Corsoncf.

(1979) (“this upon any supposed legislativecannot speculatecourt
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actin the of theexpressed languageappropriatelyintent not
itself”).

not tothat Brown is entitledrespondentThe next asserts
appealthe first to this court becauseduringfees incurredrecover

during appeal.made that Weadopt argumentsnot Brown’swe did
analyticallyclaims are severableWhere the unsuccessfuldisagree.

ones, tofee award should be reducedanyfrom the successful
Staniels, 142 atclaims. See N.H.spenttime on unsuccessfulexclude

USA,1327; v. 129798, Conway,Funtown Inc. Town709 A.2d at ofcf.
(1987).356, 882, of this rule is352, purpose529 885 TheN.H. A.2d

forresponsiblenot fees associatedemployersto ensure that are
simplyclaims claimant’sancillary nonmeritorious becausewith

Anyon issue.appealmounted a successful an unrelatedcounsel has
is relevant not to entitle­inadequacy argumentsin Brown’salleged

fees, requestedthat the amount of fees isdegreement to but to the
(factorsDoucet, 683, inat 582 A.2d at 290See 133 N.H.reasonable.

the “skill andemployed”reasonableness of fees includedetermining
281-A:44, IIattorney prevailed”);which the RSA“extent to cf.

1997). court adoptedThe extent to which this Brown’s(Supp.
any,in if on theappeal, resulting impact,the first and thearguments

award, fact,is a of to be determined afterfindingamount of the fee
forth below.proceedings as setsupplemental

in is noassertingthat Brown is correct that thereFinally, given
for and to RSAprocedure awarding pursuantclear fees costs

281-A:44, I, inclarifytake to the manner whichopportunitywe this
costs will be awarded under the statute.fees and

above, toemploy two-step processAs set forth we a deter­
(1)fees, namely:mine an award of costs and whether the claimant

(2)statute;and is entitled to fees and costs under the andprevailed
amount of the fees and costs are reasonable.requestedwhether the

Staniels, 798,142 N.H. at 709 A.2d at 1327. are in theSee We best
to determine entitlement to fees and evaluate the reason­position

anrequested appealableness of the amount of fees for to this court.
Likewise, in the in topositionthe is best the first instanceboard

for it.adjudicate proceedings Accordingly, anyan award before
for fees and costs incurred after a denial of a motion forrequests

(1997), throughsee 541:6 issuance of a certificate ofrehearing, RSA
court, 24,byorder this see SUP. CT. R. shall be made to this court

motion, Staniels, 798,of an see 142 N.H. atby filing appropriatethe
1327, thirty days709 at within after decision is issued.A.2d our

Likewise, shall for fees andrequests attorney’sthe board decide
officer,hearingfrom date of the decision of thecosts incurred the
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(b), on a281-A:43, I(a), through ruling party’sthe board’ssee RSA
(1997). byAny party aggrieved541:5rehearing.motion for See RSA

to this courtmay appealfees and coststhe board’s order on
281-A:43, 1(c); see also541. See RSApursuant chapterto RSA

797-98, atStaniels, 142 at 709 A.2d 1327.N.H.

III. Conclusion

thatrulingboard’stoday,our we reverse thelight holdingIn of
notice andby Brown’s defectiverespondent prejudicedthe was

on issue ofproceedingsboard for theremand this case to the
found,benefits, and, applicableis theto if entitlemententitlement

since the officer’shearingfor all before the boardproceedingsfees
in 1992.Aprildecision

meaningon the ofaddition,In our discussiongiven comprehensive
toprocessand our clarification of the“prevail” under the statute

order,fees, shall, the toby require partiesapply separatefor we
appealfees for the firstappropriatefurther on thepleadingssubmit

present appeal.to this court and the

remanded.Reversed and

All concurred.
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