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on lack of dates in thecourt focused thesuperiorBecause the
affidavit, probablewarrant lacked cause. Weit ruled that the

hypertechnical.this affidavit wasinterpretationthat of theconclude
Fish, 528, reading703 1379. A common sense142 N.H. at A.2d atSee

that Cannuli movedof affidavit the inference Michaelsupportsthe
shortly committingfrombusiness records CLC beforeimportant
a Becauseto store them in secure location.attemptin anarson

and the districtquality,of an becauseenduringbusiness records are
moved thehave thatreasonablycould inferred Cannulicourt

them, a ordinarythat ofsafeguard “personto we concluderecords
at thethey presentbelieve that would bejustifiablycouldcaution”

later. reverseeleven months We thereforeMcLaughlin residence
court obtainedsuppressingof the the evidencesuperiorthe order

warrant, proceedingsthe and remand forpursuant McLaughlinto
with opinion.consistent this

and remanded.Reversed

All concurred.
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Stein, (AndruP.A.,Volinsky Callaghan,& of Concord H.
Volinsky and Scott F. Johnson on orally),the motions and and John

Tobin, Jr., Concord,E. of on orally,the motions and for the
plaintiffs.

(Mr.T.Philip McLaughlin, attorney general McLaughlin on the
motion and orally, and Martin P. Honigberg, senior assistant
attorney general, orally), for the State.

Frank V. Sapareto, State onRepresentative, pleadings,the as
avnicus curiae.

Jacobson,E. State Representative, on pleadings,the asAlf
amicus curiae.

(ThomasClosson,Flygare, Schwarz & of Exeter J. onFlygare the
pleadings), Unnamed,for An Unincorporated Association of New

Citizens,Hampshire as amicus curiae.

Clark,Timothy Board,member of SAU #51 on the pleadings, as
amicus curiae.

Haas, Jr.,Joseph Ashland,S. of on pleadings,the as amicus
curiae.

The State has requested that this court “extend the ofvalidity the
current education funding system through the 2000 property tax

turn,Inyear.” (1)plaintiffsthe have asked that lift staywe the
in 17, (2)entered this matter on 1997;December develop a

contingent forplan temporary toreceivership ensure that State
offunding (3)New Hampshire’s public continue;schools will order

partiesthe to (4)inparticipate supervised mediation; declare the
State’s definition unconstitutional; (5)of adequacy and award
plaintiffs attorney’s fees and below,costs. For the explainedreasons

denywe all motions except plaintiffs’the request for attorney’s fees
and costs. We award costs and take the motion for attorney’s fees
under advisement.

I. Motion Extension Deadlinesfor of
17, 1997,On December this court held that present system“the of

financing elementary and secondary public education in New Hamp-
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Governor,v. 142is unconstitutional.” Claremont School Dist.shire
II).(1997) (Claremont1353,462, 465, 703 A.2d 1354 WeN.H.

currentlythat tax is boththe school as structureddetermined
in violation of the State Consti-and unreasonabledisproportionate

CONST, II, 5. thatpt. “[decisionstution. N.H. art. We notedSee
publicand of revenues areconcerning raising dispositionthe

a and the hasparticularly legislaturefunction widelegislative
ispublicin means to bebylatitude the which educationchoosing

II, 476,142 N.H. at 703 A.2d at 1360. As theClaremontsupported.”
1997,inacknowledged argument Septemberat oral “severalState

publicmodels to fund education.” Id.financing could be fashioned
Therefore, for ofrather than remand the case consideration reme-
dies, all until the“stay proceedingsthe court chose to further end

further thisof session and order of court toupcoming legislativethe
to issues involved.” Id. Inpermit legislaturethe address the
“[bjecauseaddition, giventhe must be alegislaturewe stated that

system,time an transition to a new theorderlyreasonable to effect
in thefunding may throughremain effect 1998present mechanism

476-77, at 1360. expressedId. 703 A.2d ouryear.”tax at We
expedi-that and the Governor will actlegislaturethe“confiden[ce]

duty provide constitutionallyto fulfill to for atiously the State’s
fundingand to in aadequate public guarantee adequateeducation

477,atthat does the Constitution.” Id. 703manner not violate State
A.2d at 1360-61.

thebeginningin II was not the of debateOur decision Claremont
1971,In oftopic. challengedon this the Laconia Board Education

system,fundingeducationconstitutionality Hampshire’sthe of New
Laconiafinancingthat mechanism of the schoolcontending the

a ofsystem Equala tax was violation the Protectionby property
Bd.of the Constitution. See LaconiaClause United States of Educ.

(1971).393, 793, court,Laconia, 389,111 Thev. N.H. 285 A.2d 796
inhowever, question partdeclined to decide the constitutional

... a financial and statisticalrequirebecause its resolution “would
orwhich not available in this case in this record.” Id.background is

1982,-394, of of educationinequalityat 285 A.2d at 796. In the issue
inwas the caseHampshire againin New raisedfinancingand school

1984).(N.H. February 13, TheState,of v. 83-371 caseJesseman No.
of current foundation aid formulawas settled with thepassagethe

(1989seq.RSA etknown as the Formula. See 198:27Augenblick
1997). at oralgeneral acknowledged& theSupp. attorneyAs

us, however,in the funds antici­the matter now beforeargument
wereAugenblickunder Formula neverpated to be distributed the

appropriated.
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HampshireAlmost we held that Newyears ago,five the Consti-
a onduty provide constitutionallytution the State to a“imposes

in inadequate every publiceducation to educable child the schools
guarantee adequate funding.”and to[this State] Claremont School

Governor, 184, 1375, (1993)183,v. N.H.Dist. 138 635 A.2d 1376
(Claremont I). time,At court “confi-expressedthat the also its

the the fulfill theirlegislaturethat and Governordence] w[ould]
of,with to theresponsibility respect defining specifics and the

education,throughmeans to knowl-appropriate provide public the
and aedge learning preservationessential to the of free govern-

193,Id. at A.2d 1381. tochangesment.” 635 at No the current
made, however,system the toproceededwere and State defend at

trial the of theadequacy public constitutionalityeducation and of
infunding Hampshire.school New

trial,appeal from that courtOn this reversed the trial court’s
II,systemthat of school doesruling financingthe not violate Part

Constitution,5Article of the our co-equalState and ordered
of governmentbranches to adevise constitutional solution. See
II, 462,Claremont 142 N.H. 703 A.2d Our1353. decision was issued

then,onenearly year ago. legislatureSince the has primarily put its
(theefforts into legislation plan)the consideration of ABC that was

mechanism,determined to contain an fundingunconstitutional see
(School 892,the 142Opinion Justices N.H. 712Financing), A.2dof

(1998),1080 and proposed constitutional designedamendments to
innullify or in partwhole this court’s decisions in IClaremont and

Claremont II. Although certainly legitimate politicala seeresponse,
CONST, II, 100,N.H. art.pt. placethe efforts to a constitutional

amendment before the voters for generalconsideration at the
3, 1998,election on November notwere successful. There is no

indication in the materials us that the legislature pursuedbefore
equalwith vigor any alternative solutions to theremedy unconsti-

funding systemtutional in the event that these avenues failed.
Further, the State indicates that all exceptClaremont-related bills

plan tabled,the ABC have study committees,been tosent or voted
inexpedient legislate.to

In us,the motion now before the that “despiteState contends
diligent byefforts the legislativeexecutive and of govern-branches
ment to with thecomply extremely intight time frame set

II, yetClaremont has not been able to develop implement[it] and an
education funding system in toresponse the Claremont II decision.”
The State suggests that it is in ofpart because this court’s decision

(Schoolin Opinion the Justices itFinancing), that has becomeof
“practically impossible to the inmeet” deadlines established
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Thus, totwo-year periodseeks a in whichII. the StateClaremont
IIsystem to meet Claremontfundingan education“create the

to schooldisruption operationsand the ofpreventmandates” to
districts.

ofthe law this State.supremeThe Constitution isHampshireNew
(1818).Sherburne, 199, Every personv. 1 N.H. 217See Merrill

councilor, senator, inor this State isgovernor, representativechosen
II,Part Article 84 toby pursuantoath taken tosolemnly committed

and Hamp-the constitutions” of the United States New“support
constitutional defectsremedyto act to the’Responsibilityshire.

in II with the Governor andby this court Claremont liesarticulated
dutyour to the constitu-interpretThat we fulfilledlegislature.the

is, 171,LaFrance,v. 124 N.H.and what the law see Statesaytion
(1983),340, abate-177, declaring471 A.2d 343 unconstitutional the

in not aplan, presentcontained the ABC doesprovisionment
governmentofwhy co-equalreason the other branchesconvincing

remedyto constitutional defect.continuingunable thehave been
arelegislative “duty bound to devoteThe executive and branches

Aaron,to of v. 358 U.S.Cooperresolution this matter.every effort”
(1958).1, 7

circumstances, in aextraordinary delay achievingAbsent
thelegalityThe of educationsystemconstitutional is inexcusable.

thequestionedin has been for at leastfunding system this State
parties presentinvolved in thepast twenty-seven years, and the

years.forlitigationin over seven Theengagedaction have been
II,command of Partlegal plain.are Thecontrolling principles

the aduty provideis that the State bears to constitution­Article 83
in and toeveryeducation to educable child the Stateally adequate

I, 184,138 N.H. at 635adequate funding. See Claremontguarantee
II, taxesat command of Part Article 5 is that beA.2d 1376. The

reasonable, forbidding varying propertyproportional therebyand
dutythesupport public providethe to totax rates across State

II, 471, 703 at142 N.H. at A.2d 1357. “[I]teducation. See Claremont
vitalitythe of these constitutionalgo sayingshould without that

disagree­ofyield simplycannot be allowed to becauseprinciples
Education, 294,with them.” Brown v. Board 349 U.S. 300ment of

(1955). toof in this State anrightsThe constitutional the children
citizens intaxpayingState-funded education and of alladequate

taxation are not toproportionalto reasonable andHampshireNew
us,pleadingsthe beforeany longer.be denied Based on record and

for of is denied.the motion extension deadlines
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II. Motion to StayLift

above, inexplainedAs we ordered Claremont II that all further
proceedings stayedbe “until the end of the upcoming legislative

II,of .session and further order court . . 142this Claremont
476,at plaintiffsN.H. 703 A.2d at 1360. The thatrequest we lift that

stay. The current legislative session aautomatically expires few
CONST,from date of thisdays opinion. pt. II,the See N.H. art. 3.

need, therefore,There is no to that portionlift of is forstaythe that
Further,all practical purposes over. legislativebecause the and

executive branches must fulfill their responsibilities,constitutional
CONST, II, 84,N.H. pt.see art. we do not schedule further

thisproceedings at time. The motion is denied.

Pla,nContingentIII. Temporary Receivershipfor

The plaintiffs request that this court “establish a byschedule
partieswhich the will be torequired submit briefs the thatto Court

powersdefine the authorities and of a receiver to appointed bybe
Courtthe to ensure fundingstate of New Hampshire’s public

willschools continue in the event that the Governor and Legislature
fail to andadopt implement a fundingconstitutional ofmethod the
public 1,schools toprior April 1999.” plaintiffsThe contend that “in

oflight the State’s to months,failure act over the last ten .. . it is
prudent to plan now for the possibility that the will toState fail act
by April 1st.” According to plaintiffs,the “the Court must be
prepared to act to save the State’s schools.”

The issues related to requestthis have been briefed and
argued thisbefore court. are presentThere no or anticipated

thatcircumstances would tolead us conclude that a constitutional
funding mechanism will not be in effect at the ofstart the 1999 tax
year. II, 476-77,See 142Claremont atN.H. 703 atA.2d 1360. The
motion is denied.

IV. Court Supervised Mediation

The plaintiffs request that this court partiesorder the to
participate in supervised mediation. Without deciding whether this
court has mediation,the toauthority order the oral arguments
before us in this matter itmade clear that mediation is an
impractical Therefore,solution. the motion is denied.

V. AdequacyDefinition of

plaintiffs requestThe that this court declare the State’s definition
of adequacy unconstitutional. While the adequacy legislation, Laws
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education,of an389, adequatea definition1998, statutoryadoptsch.
tolegislature yethasacknowledges that thespecificallythe State

constitutionally adequateadelivery ofsystem to ensureachieve “a
itscompletedthat it has notconcedesBecause the Stateeducation.”

educa-constitutionally adequateato and implementefforts define
II, invitationpresentwe decline theClaremontbytion as required

unconstitu-adopted faciallyisthe definitionto determine whether
prejudice.motion is denied withouttional. The

and CostsAttorney’sVI. Fees

attorney’scourt award them feesthat thisplaintiffsThe request
of the Claremontliability phasein thecosts “for prevailingand

issuessignificantmotion raisesplaintiffs’Becauselitigation.” the
of this at this time.briefed, consideration issuefully we defernot

to order ofsubject furthermatter under advisementWe take this
23, thegrantRule weSupremeto Courtthis court. Pursuant

31, 1997, indated Decembermotion for taxation of costsplaintiffs’
object.$18,646.82, to the State did notamount of whichthe

VII. Conclusion

islegislativethat the new sessionThis is well awarecourt
toexpeditiously rulenext have workedbeginto week. Wescheduled

theopinion by organizingto thison in order returnthese motions
is ofthat time now theapparentnew It islegislature.date for the
in a letter tocorrectly opinedhasattorney generaltheessence. As

of revenue administration:departmentof thethe commissioner

anestablishing educationallegislationAbsent corrective
inin and uniformthat is valuationfunding system equal

amendment, nowould haveyouarate or constitutional
forschool-related tax ratesauthority to establishlawful

for theappropriations periodto certifyor schooltowns
31, 1999, is, the of taxthat after end the 1998after March

year.

General, StanleytoMcLaughlin, AttorneyT.PhilipLetter fromSee
Commissioner, of RevenueArnold, Hampshire DepartmentR. New

1998) (attached the2, plaintiffs’to(SeptemberAdministration
for ofdevelopmentof law in of motionsupportmemorandum

receivership).forcontingent plan temporary
occur isorderlyfor an solution toonly waythat theWe observe

a to be For thissuch solution enacted.implementingfor legislation
Themust act.governmentbranches ofco-equalto ouroccur

I,Constitution, Partof Stateof Powers Clause theSeparation
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37, prevents governmentArticle one branch of onencroachingfrom
717,of another.power Opinion Justices, 714,the See the 129 N.H.of

(1987).195, Here, however,532 A.2d 197 finalemphasize partwe the
provision, speaksof that which of “that chain of connection that

binds the whole fabric of the constitution in one indissoluble ofbond
CONST, I,union amity.” pt.and N.H. art. 37. We inhave acted

with duty interpretaccordance our to the State Constitution to
systemdeclare the of financing public elementary secondaryand

education in this State unconstitutional. The legislature during the
past eleven months inengaged debate,has rigorous spiritedand
which is to healthyessential a democracy. Now we look to the
Governor and legislature putthe to into effect a constitutional

system infinancing together,so that a of unitybond amity,and THE
CONST,STATE HAMPSHIRE,OF NEW II, 1,see N.H. pt. art. may

move forward to constitutionally oureducate children in the next
millennium.

So ordered.

DAVID A. BROCK
R.WILLIAM JOHNSON

HORTON,SHERMAN D. JR.
BRODERICK,JOHN T. JR.

WILLIAM F. BATCHELDER

25,November 1998

THAYER, sit;J. not BATCHELDER, J., retired,did by specialsat
assignment under RSA 490:3.

Manchester Retirement Board
No. 97-165

Appeal Barryof Kevin G. a.&

(Board of CityTrustees of the of Employees’Manchester
Contributory System)Retirement

30,November 1998


