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37, prevents governmentArticle one branch of onencroachingfrom
717,of another.power Opinion Justices, 714,the See the 129 N.H.of

(1987).195, Here, however,532 A.2d 197 finalemphasize partwe the
provision, speaksof that which of “that chain of connection that

binds the whole fabric of the constitution in one indissoluble ofbond
CONST, I,union amity.” pt.and N.H. art. 37. We inhave acted

with duty interpretaccordance our to the State Constitution to
systemdeclare the of financing public elementary secondaryand

education in this State unconstitutional. The legislature during the
past eleven months inengaged debate,has rigorous spiritedand
which is to healthyessential a democracy. Now we look to the
Governor and legislature putthe to into effect a constitutional

system infinancing together,so that a of unitybond amity,and THE
CONST,STATE HAMPSHIRE,OF NEW II, 1,see N.H. pt. art. may

move forward to constitutionally oureducate children in the next
millennium.

So ordered.

DAVID A. BROCK
R.WILLIAM JOHNSON

HORTON,SHERMAN D. JR.
BRODERICK,JOHN T. JR.

WILLIAM F. BATCHELDER

25,November 1998

THAYER, sit;J. not BATCHELDER, J., retired,did by specialsat
assignment under RSA 490:3.

Manchester Retirement Board
No. 97-165

Appeal Barryof Kevin G. a.&

(Board of CityTrustees of the of Employees’Manchester
Contributory System)Retirement

30,November 1998
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(RobertMekeel, P.A., Mekeel on the briefof K.K. ConcordRobert
petitioners.for theorally),and

(ClaudiaGreen, C.P.A., of ManchesterPhinney Bass +Sheehan
respondent.fororally),the and theDamon on brief

Arnold, III,solicitor, I.Clark, cityR. and ThomasThomas
Arnold onsolicitor, Clark and Mr.city {Mr.of Manchesterassistant

Manchester,of asorally), Cityfor thebrief, and Arnoldthe Mr.
curiae.amicus

Barry and Marcel J.BROCK, Kevin G.The petitioners,C.J.
Cityof the ofthe Board of Trusteesan order ofappealGagnon,
(retire-SystemRetirementContributoryEmployees’Manchester

board) lump sumcompensationtheir workers’offsettingment
We reversedisability pensions.against their retirementsettlements

remand.and
Appealhas come before us. Seetime this caseThis is the second

(1996). the the170, appeal,75 In firstBarry, 141 681 A.2dN.H.of
not(city) wasof ManchesterCitythat thepetitioners argued
citytheamendingmodify system byto the retirementauthorized

173, petitionersat In theparticular,A.2d 77.Id. at 681charter.
8.09 of thesectioncity improperly adoptedthecontended that

Charter, part:inwhich statesCityManchester

to,or or on accountpaid payablebeAny mayamounts which
anyofof, on accountretired memberany member or

undercity has made contributionsdisability to thewhich
or similar lawcompensationanythe of workers’provisions

oncity pensionor fromagainst theplanor shall be reduced
disability.of the sameaccount
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however,did not address argument,We this petitionersbecause the
below,failed to raise the in forissue a motion andrehearing thus

(1997).failed to with thecomply requirements of RSA 541:4 See
173,141 N.H.Appeal Barry, at 681 A.2d at 77.of

Alternatively, the petitioners argued that the offsets included
of sumportions lumptheir settlements not comparablewhich were
disability 174,to their pension benefits. Id. at 681 A.2d at 77. We

enunciated the correlation rule to portiondetermine what of the
settlements,petitioners’ compensationworkers’ if any, could be

175,offset from disabilitytheir Id.pension benefits. at 681 A.2d at
78. Accordingly, we vacated the retirement board’s order and
remanded for permissiblea determination of inthe offsets accor-

176,dance with the correlation rule. Id. at 681 A.2d at 79.
remand,On the retirement the ofboard offset entire amount

petitioner Gagnon’s settlement,compensation lumpworkers’ sum
$27,295 $42,000and of petitioner Barry’s workers’ compensation

lump sum Although bysettlement. argued the thepetitioners,
retirement board did not consider whether section 8.09 was improp-
erly adopted, reading our decision in Appeal Barry dispositiveasof

thatof issue. The petitioners filed a motion for rehearing, this time
properly raising the issue therein. See RSA 541:4. The retirement
board thedenied motion and this appeal ensued.

On theappeal, petitioners argue that section 8.09 is invalid
citybecause the had no authority adopt byto it charter amendment.

agree.We Because this is ofdispositive appeal,issue the we need
not address petitioners’the other arguments.

will not setWe aside the retirement board’s order unless it
contraryis to law or we find by a clear preponderance of the

evidence that unjustthe order is or unreasonable. RSA 541:13
(1997); Appeal 3657,see 291, 293,AFSCME Local 141 N.H. 681of

(1996).100,A.2d 102
The petitioners contend that the retirement board is not autho-

rized to offset their compensationworkers’ settlements from their
pensions.disability petitionersThe argue that the retirement

system by 1973,as enacted the legislature, 218,see Laws ch. and
subsequently by 1976,amended legislature, 24,the see Laws ch.
does not compensationauthorize a workers’ offset. While the

systemretirement subsequentand its amendment were approved by
citya pursuant laws,referendum to these session the petitioners

argue that section 8.09 cityof the charter unlawfullywas adopted by
citya referendum legislative authority.without Because section 8.09
invalid,is the petitioners assert that the retirement board exceeded

authorityits when it offset their workers’ compensation benefits.
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of remand inscopethat therespondsboard firstThe retirement
of permissiblelimited to the determinationwasAppeal Barryof

The contends thatrule. boardin of the correlationlightoffsets
of 8.09 on the initialvalidity sectiondid not consider thebecause we

disagree. Theit to the issue now. Weis too late raiseappeal,
ofact to our orderauthority pursuanttoof the board’squestion

In this theappeal,when raised.properlyviableremand became
of RSAprocedural requirementsthecompliedhave withpetitioners

us. State v.541:4, properlythe issue is beforeand therefore Cf.
(1991) (even243, though245Tselios, 405, 407, A.2dN.H. 593134

time,the issue waspossiblenot at earliestissue was raised
withpresentedtribunalappellatefor review wherepreserved

error).to correct its ownopportunity
the retirementmerits, contends thatthe the retirement boardOn

words, a form ofto in othergovernmental process,relates aplan
partbecameplanboard that the retirementgovernment. arguesThe

by218 was referen-city chapter adoptedwhengovernmentof the
I,assertions, that Partarguesthe boardon thesedum. Based

chapterandHampshire Constitution RSAArticle 39 of the New
itbecausecity systemamend the retirement49-B authorize the to

charter, government.its form ofpart cityis of the
sectionidentify specificdoes not theThe retirement board’s brief

authority cityto the togrants49-B that it contendschapterof RSA
board, by arguingconclude that theWeplan.amend the retirement

RSArelyingof is ongovernment,is a formplanthat the retirement
1985) inhas amended 1988(Supp.RSA 49-B:2 beenAlthough49-B:2.

1991, in at the time section 8.09consider the version effectand we
49-B:2adopted. provided:was RSA

town,city orAny incorporatedof Authorization.Scope
to theentitled exercisepopulation,of shall beregardless

39, first, of theby articlegranted parthome rule powers
constitution, to cre-chapter,thisHampshire throughNew

byto its inhabitantspresenta andate charter commission
charter, may anywhich establisha municipalreferendum

munici-following generally-describedof theone offorms
Englandas in the New states:government utilizedpal

— meeting.townI. ofBoard selectmen
—— council.mayorof orMayorII. board aldermen

—City city manager.III. council
— or withoutmanager,IV Town council town with

budgetary meeting.town
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— —Y. Elected first ofselectman board selectman town
meeting.

adoptionWhile limited to the one the above-of of
government,described basic the voters of aforms of

which,municipality may adopt a in opinion,charter their
specifically meets the needs of municipalitytheir as to such

of officials;matters local concern as number of elected
orat-large representation;district manner of filling vacan-

nomination,cies; ofpowers appointment confirmation;and
and terms of office.

added.)(Emphasis The flaw in this argument is that 49-B:2RSA
clearly choose,limits the forms of agovernment municipality may

grantsrather than a municipality authorityunbridled to itsamend
charter.

If the on legislativeboard is ofrelying purposethe chapterRSA
1985) (amended 1988,49-B 1991, 1992, 1993,(Supp. 1995), its

reliance is Inmisplaced. Allenstown,Girard v. Town 121 N.H.of
268, (1981),428 A.2d 488 recognizedwe the long-established
principle that but“towns are subdivisions of the State onlyand have

270,the powers grantsthe State to them.” Id. at 428 A.2d at We489.
purpose chapterstated that the of RSA 49-B was “to theimplement

granted first,home rule topowers municipalities by 39,article part
of the of 272,constitution of Hampshire.”the State New Id. 428at

omitted).A.2d at 491 (quotation power, however,This grant of “in no
towns,way orprovides suggests that the orcities other subdivisions

of this State should righthave the to exercise supreme legislative
authority.” Id.

Here, the arguesretirement board that chapterRSA 49-B
grants citythe toauthority amend its retirement system itbecause
is ofpart city’sthe form of government. Girard,As inwe held RSA

49-Bchapter onlywas “intended to aprovide statutory framework
by which the cities mayand towns amend their actual form of
government chapterand that [RSA grants only power49-B] the
necessary carry changes.” 272-73,to out such Id. at 428 491A.2d at

added).(emphasis to interpretWe decline chapterRSA 49-B so
broadly to grantas municipalities “the toright supremeexercise

272,legislative authority.” Id. at 428 A.2d at 491. To thisadopt view
would result in the “total abdication and ofdelegation legislativethe
authority” and would “raise serious constitutional atquestions.” Id.
272, 428 A.2d at 490. Section of8.09 the Manchester isCity Charter
therefore aninvalid as unlawful toamendment the city retirement
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inboard actedthe retirementHence, thatwe concludesystem.
workers’petitioners’theit offsetauthorityits whenexcess of

retirementwe reverse theAccordingly,benefits.compensation
of thefor a determinationthis caseand remandboard’s order

benefits.disability pensionpetitioners’

and remanded.Reversed

concurred.All

Rockingham
No. 97-162

Ellice Dow

v.

Sears, & Co.Roebuck
30, 1998November

RA., of DoverRockefeller,Burns, &Hinchey, CoxBryant,
(.Matthew plaintiff.for theorally),the andB. on briefCox

Branch, P.A., A. RaustManchesterDevine, {NelsonofMillimet &
orally), for the defendant.on the andbrief

ofDow, an order theappealsBRODERICK, plaintiff,The ElliceJ.
of noJ.) findingof aappealherdismissing{Gray,CourtSuperior

for humancommissionfor theby a commissionerprobable cause
(commission). We affirm.rights

(Sears),Sears, asdefendant, &Roebuck Co.forDow theworked
October to DecemberfromNewingtonin its storepersona sales

February.followingtheemploymenther1993. Sears terminated
with thethereafter, chargesfiled discriminationDowShortly

Employment OpportunityEqualStatesand the Unitedcommission


