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in the future.”conductsimilarpreventandlegal profession,
(1997)446, 261, 264450, A.2dCase, 703Doherty’s 142 N.H.

omitted).(quotation

thenot come withoutof law doespracticingprivilege“The
. .truth, .honesty. [Be­candor andofresponsibilityconcomitant

legalon thenegativelyreflects moretransgressionsinglecause no
dishonesty . . .involvinglie, misconductattorneythan aprofession

602, 606,Case, 705 A.2d142 N.H.Nardi’sdisbarment.”justifies
omitted). lightIn of the(1998)1199, and brackets(quotations1200

at­conduct, which included hisdishonestrepeatedrespondent’s
and Ms. Albaneseof Mr. Orianihandwritingto emulate thetempt

theirbankruptcy petitionnames to the withoutsigned theirwhen he
in this case issanctionconsent, appropriatethat thewe conclude

Case, 8, at 97.id.; N.H. at 676 A.2d141Basbanes’disbarment. See
and is ordered toherebyis disbarredrespondenttheAccordingly,

investigatingin andits expensesforreimburse the committee
Sup. 37(16).R.case. See Ct.thisprosecuting

So ordered.

All concurred.
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Gordon, (JoshuaLaw Joshua L. of Concord L. onGordonOffice of
and fororally), plaintiff.the brief the

P.A.,Cooper, Deans & Cargill, of North Conway (Philip S. Rader
orally),on the brief and for the defendant.

BROCK, Glick,plaintiff,C.J. The Michael appeals an order of the
J.)Superior Court (Coffey, granting defendant,a motion of the

Naess,Victoria for affirm.attorney’s fees. We
The facts toleading up the issue on aappeal post-divorceinvolve

dispute parties.between the The inparties divorced 1992. Under
decree,their plaintiffdivorce the primary physicalreceived custody

Glick,of andEphraim Henry two of their four In Februarychildren.
1994, the defendant filed an ex toparte petition modify that custody

Inarrangement. her petition, allegedshe that plaintiffthe was
refusing to send Ephraim Henryand to school to disputedue a with
the school district as to pickwhere it would up Ephraim Henryand

children,for school. The she explained, alreadyhad missed twenty
of school as ofdays the date of her petition. She claimed that the

children were in ofdanger being held back one grade because school
policy required children who eighteenmissed more than or twenty-

school,daysfive of absent a waiver from the orprincipal the school
board, respectively, to lose credits. She requested that the court
either physicalaward her custody of the apendingchildren
temporary hearing, or order plaintiffthe to send tothem school.
After aholding hearing providingwithout to plaintiff,notice the the

J.)(O’Neill,Superior Court awarded the physicaldefendant cus-
tody.

Subsequently, the court held a temporary hearing for the same
purpose as the ex parte at whichhearing plaintiffthe was present
and argued on his own behalf. The court pa,rteaffirmed the ex order
after temporarythe hearing. Prior to the final disposition of the
custody however,dispute, plaintiffthe filed suit against the defen-
dant, alleging several claims onbased his assertion that she
“maliciously and falsely” represented to the court her need for ex

relief,parte and obtained custody only through misrepresenta-her
actions, constituted,tions. Her argued, alia,he inter intentional
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claim), andparental rights (parental rightsinterference with his
(emotionalof emotional distress distressinflictionintentional

claim).
trial, moved to dismiss the claims.plaintiff’sBefore the defendant

J.)(Fauver, concerningthe motion theSuperiorThe Court denied
it ondistress claims and therights grantedand emotionalparental

claim,respect parental rightsto the theremaining claims. With
recognizedalthough Hampshireconcluded that “New has notcourt

rights,with ajudicially interfering parent’sof action fora cause
relief,of isequitable plaintiff]. the broad naturegiven [the. .

prove gainedif can that [the defendant]to recover heentitled
of to the Court.”custody solely misrepresentationson the basis

claim, thatthe distress the court concluded itRegarding emotional
[lyingof that a court to obtain“unable to as a matter law tosaywas

outrageousnever orcustody of could constitute extremechildren]
conduct.”

trial, videotaped testimony from anpresentedAt the plaintiff
motionfamily attorney who reviewed the defendant’s forexpert law

hearing on that motion. Thetranscriptex relief and a from theparte
misrepresentationsshe were severaldescribed what believedexpert

in and Inhearing.the the motion at thebymade defendant
not ofdanger beingshe that the children were inparticular, testified

superiorthat thegrade opinedback a for their absences. Sheheld
not of the childrengranted custodycourt would have the defendant

court, however,“misrepresentations.”not the Thehad she made
inadmissible, that hertestimony reasoningmuch of thisfound

awas deter-on the truth of the defendant’s statementscomment
solely jury.the of theprovincemination within

school,elementaryMiller, Henry’sthe atprincipalMichelle
tono at school holdexplicit policythat was hertestified there

absences,of and thata after a certain numbergradechildren back
for his She alsowould not have been held back absences.Henry

attended,testified, there was ahowever, Ephraimat the schoolthat
a certain number of absencesholdingof back a student afterpolicy

without a waiver.
case-in-chief, the moved tothe defendantFollowing plaintiff’s

claims, for directed verdicts. Thealternativelyboth anddismiss
J.) claim andparental rightsthe(Coffey,Court dismissedSuperior

The courta the emotional distress claim.directed verdict -on
(1983),213,124 469 1299 asEngel,v. N.H. A.2dconstrued Plante

prevail parentalto on theplaintiff provethe to abductionrequiring
Further,claim, the courtno ofand found evidencerights abduction.

partein the exmisrepresentationsmaterialanyfound no evidence of
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petition, jurorand that no rational could find that the defendant’s
use of the legal system amounted to the and outrageousextreme

requiredconduct to prove the emotional distress claim. See
493, 495-96,v.Morancy Morancy, 1158,134 N.H. 593 A.2d 1159

(1991). addition,In the court determined that inaccuracies inany
parte petition substantive,the ex were not and that the plaintiff

noproduced evidence that the actual policyschool was different
than what the alleged.defendant had

Thereafter, the defendant sought attorney’s fees. The court
granted motion,the thatconcluding there was no reasonable basis

claims,in facts provable by evidence for the plaintiff’s see Keenan
Fearon, 494, 502,v. 1379, (1988),130 N.H. 543 A.2d 1383 and that the

plaintiff brought the case “in bad faith and for vexatious purposes”
since the defendant was forced to litigate against the meritless
claims to enjoy custodythe to which plaintiffshe was entitled. The
appeals this order.

In reviewing fees,a superior court award of attorney’s we
apply standard, Francoeur,an ofabuse discretion v.White 138 N.H.
307, 310, 1250, (1994),638 A.2d 1252 “giv[ing] tremendous deference
to Manchester,[the] decision.” Casico v. Citycourt[’s] 142 N.H.of
312, 318, 302, (1997) omitted).702 A.2d 305 (quotation “To constitute
abuse, appeal,reversible on the discretion must have been exercised
for reasons clearly untenable or to an clearlyextent unreasonable to

prejudice White,the of the objecting party.” 310,138 N.H. at 638
omitted).(quotationA.2d at 1252 If there is insupportsome the

for determination,record the trial court’s we will it.uphold Daigle
Portsmouth,v. City 572, 574, 776, (1993).137 N.H. 630 A.2d 777of

generalWhile the rule in New Hampshire is that parties pay their
fees, White,attorney’s 309,own 1251,138 N.H. at 638 A.2d at we

have recognized various exceptions, see Business Publications v.
145, 147, (1995).Stephen, 932,140 N.H. 666 A.2d 933 One exception

exists partywhere a must “litigate against an opponent whose
position patentlyis Aunreasonable.” Id. claim is patently unrea-

“commenced,sonable it iswhen prolonged, required or defended
anywithout in evidence,reasonable basis the provable byfacts or

any is,claim inreasonable the law as it or mightas it arguably be
Keenan, 502,held to be.” 130 1383;N.H. at 543 A.2d at see Daigle,
576,137 N.H. at 630 atA.2d 778. A party’s unreasonableness “is

on objective faith,treated an basis a varietyas of justbad and made
as amenable to throughredress an award of counsel fees as would be
the commencement of forlitigation the and specific purposesole of
causing injury opponent.” Publications,to an Business 140 N.H. at
149, omitted).666 A.2d at (quotation934
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Keenan, a cannotthat court awardplaintiff arguesThe under
ina claim oragainst party existingfees a who articulatesattorney’s

asserts,claims,his he had a reasonable basisdeveloping law. Both of
law, thus, attorney’sin fees.wronglyand the court awarded

Moreover, on the motion toargues pretrialhe that the court’s order
pretrialcase. the order statedwas the law of the Becausedismiss

provedclaim if he thatprevail parental rightsthat he could on the
custody misrepresenta-on the basis ofgained solelythe defendant

himtions, requiredthe court should not have laterhe contends that
Thus, if claimsto he that even his lackedprove abduction. contends

law, for onpenalized relyinga in he should not bereasonable basis
pretrialthe court’s order.

court’smisreads and the orderplaintiff superiorThe Keenan
Keenan, anIn we stated that award ofgranting attorney’s fees.

a claim thatparty presentsfees aattorney’s appropriateis when
byor “in facts provableá basis either in law thelacks reasonable

Hence,Keenan, 502,at A.2d130 N.H. 543 at 1383. whenevidence.”
cognizable,a a that is butprosecute legallycontinues to claimparty

provable beyond party’sfactual that is that mereanylacks basis
assertions, superior maythe court exercise itsconclusory properly

575-78,atattorney’s Daigle,to 137 N.H.discretion award fees. See
at630 A.2d 778-79.

claims, afor his and not legalIt was the lack of a basisfactual
basis, awardingthat the court cited as its reason forsuperior

not toassuming plaintiff requiredfees. that the wasattorney’s Even
abduction, gained custody solelythatprove onlybut the defendant

found thatof the courtmisrepresentations, explicitlyon the basis
misrepresentations.no of materialproducedthe evidenceplaintiff

Indeed, at the on the motionhearingcounselplaintiff’swhen stated
trial, although youwas atattorney’s positionfor fees that our“[i]t

it, intentionally lied to the Courtwith that Victoria Naessdisagreed
distress,”intentionally him severe emotionaland therefore caused

it,just with there wasresponded, disagree simply“I didn’tthe court
ofno that.”evidence

us,of we cannot conclude that thethe basis the record beforeOn
factual forby findingcourt its discretion no basisabusedsuperior

if, asserts, erroneouslycourtEven as he theplaintiff’sthe claims.
inadmissible, the evidence stilltestimonymuch of his expert’sfound

claims.basis for his The evidence offeredfails to establish a factual
tointentionally gainliedon to that the defendantappeal show

conclusorylittle more than thecustody comprisedof the children
motion containedpartethat the exby expertassertions the
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plaintiff presented us, however,inaccuracies. The has with little
support creating predicaterecord a factual for these assertions.

HenryWhile Miller testified that wouldnot have been held back for
policyabsences,his she also testified that there was a school that

subjected Ephraim beingto held back for absences. We also note
testimony indicating Ephraim’sthat Miller’s could be read as that

high including grades,factors,”schoolconsidered “other a student’s
determining grade,in whether to hold a student back one thatand

Ephraim “goodthere was some evidence that awas student.” While
maythis evidence have established that the defendant was mistaken

actually danger beingas to whether the children were in of held
superior determiningback, the court acted within its discretion in

plaintiff’sthat it failed to aestablish reasonable basis in fact for the
falsely” misrepre-assertion that the defendant “maliciously and

sented her need for ex parte relief.

justifying attorney’sThe rationale an award of fees when a
litigant’s position patently unnecessaryis unreasonable is “the

judicial proceeding.”ofcharacter the Daigle, 576,137 N.H. at 630
omitted).(quotations DespiteA.2d at 778 the fact that the court

plaintiff givenaffirmed ex paHethe relief after the had been an
opportunity temporary hearingat the to show that the defendant’s
allegations pursueduntrue,were he his claims without evidence to
prove litigation unnecessary.Thus,their factual basis. this was

Accordingly, superior awardingwe affirm the court’s order the
attorney’sdefendant fees.

Affirmed.
All concurred.
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