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plaintiff presented us, however,inaccuracies. The has with little
support creating predicaterecord a factual for these assertions.

HenryWhile Miller testified that wouldnot have been held back for
policyabsences,his she also testified that there was a school that

subjected Ephraim beingto held back for absences. We also note
testimony indicating Ephraim’sthat Miller’s could be read as that

high including grades,factors,”schoolconsidered “other a student’s
determining grade,in whether to hold a student back one thatand

Ephraim “goodthere was some evidence that awas student.” While
maythis evidence have established that the defendant was mistaken

actually danger beingas to whether the children were in of held
superior determiningback, the court acted within its discretion in

plaintiff’sthat it failed to aestablish reasonable basis in fact for the
falsely” misrepre-assertion that the defendant “maliciously and

sented her need for ex parte relief.

justifying attorney’sThe rationale an award of fees when a
litigant’s position patently unnecessaryis unreasonable is “the

judicial proceeding.”ofcharacter the Daigle, 576,137 N.H. at 630
omitted).(quotations DespiteA.2d at 778 the fact that the court

plaintiff givenaffirmed ex paHethe relief after the had been an
opportunity temporary hearingat the to show that the defendant’s
allegations pursueduntrue,were he his claims without evidence to
prove litigation unnecessary.Thus,their factual basis. this was

Accordingly, superior awardingwe affirm the court’s order the
attorney’sdefendant fees.

Affirmed.
All concurred.
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Association, of NashuaHollisGottesman and Professional
(David brief,on the and Mr.Phillips Phillipsand Lisa S. WalkerS.

theorally), plaintiff.for

Bedford, forLevenstein, orally,brief thebyH. of andJon
defendant.

HORTON, defendant, Croteau, aappealsD. decisionGeorgeJ. The
J.)(Cloutier, in aCountyof Probate CourtHillsboroughthe

the the estate ofjudgment brought by plaintiff,actiondeclaratory
Croteau, estate in Manchester. TheL. to title to realquietRita

uponhad thejoint tenancycourt that the been severedprobate held
to1975, plaintiffthe title thedivorce in andparties’ granted

We reverse.property.
Croteau, wife,30, 1964, andGeorge and Rita husbandJulyOn

joint rightwith ofa in as tenantspurchased residence Manchester
1975, a4, court issued divorcesuperiorOn thesurvivorship. March

alia:that interdecree provided,

at 25to use of the real propertyRita L. Croteau have[S]aid
County Hillsboroughofin in theBow Street Manchester
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and of HampshireState New until she desires to sell same
first,or remarry, whichever occurs at which time the said

Rita L. will payCroteau the said George D. Croteau the
Eight ($8,000.00)sum of Thousand Dollars for his interest.

1981,In George petitioned the court forsuperior clarification and
modification of the decree as it related to the anduse sale of the Bow

property.Street George claimed the patentlydecree “is incomplete,
in that it not providedoes for a settlement date predicated upon
other Ineventualities.” response, arguedRita that

language of[t]he the clause in the divorce decree awarding
the use the real at 25property Bow Street to Rita L.of
Croteau until she desires to sell or remarry,same as well as
the specification of the monetary sum to payablebe to
George D. uponCroteau the occurrence either the sale orof

clear,rem,arriage, is unambiguous explicitand on its face.

added.)(Emphasis The court George’sdenied request.
remarried,Rita never never sold the property, and continued to

reside there until 17, will,her death on January 1996. Her executed
25, 1975,on March allleft of her property to the couple’s three

25,January 1996,children. On George notified the estate that he
claimed title to the Bow Street property as survivor of jointthe
tenancy created by 5, 1996,the 1964 deed. On March the estate

anbrought action to quiet title to property.the
partiesThe toagreed submit the case to the probate court for a

decision 18,on the pleadings. July 1996,On the probate court issued
an holdingorder that propertythe did passnot to George as the
surviving joint tenant but was instead an asset of the estate. The
court enjoined George from occupying, assuming possession, or
entering property.the The court also sold,ordered the property

$8,000with the first to paidbe George,to and the remaining
proceeds distributed to the heirs. George appeals that order.

On appeal, George contends that probatethe court erred in
(1)finding: that the divorce destroyeddecree his rights to succes-

(2)sion joint tenant;as surviving and an intent to terminate the
joint intenancy the 1975 divorce decree.

In determining whether to jointsever a tenancy, we long
ago replaced the classic “four unities” test with an analysis of the
“proper ofexpression intention by the parties.” Mamalis v.
Bornovas, 423, 427, (1972).112 660,N.H. 297 A.2d 662 The intent of

partiesthe controls when analyzing jointwhether a tenancy has
been severed. Id. “Our determination of the terms of an instrument
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by the trialparties’ properlyis on the intentions as foundbased
1226,678,675,v. 609 A.2dDowning,court.” McMullin 135 N.H.

omitted).(1992) prop­a1229 When court order affects(quotation
however, the of the ordererty joint tenancy, interpretationheld in

law, novo.a of we therefore review the decree dequestionis and
Frederick, 531, 711,530, 687 A.2dEstate Frederick v. 141 N.H.of

(1996).713
Mamalis, decreestipulatedIn the and the divorceparties

in their dividedequity equallydeclared that “the real estate shall be
. . . and . . . shall be made or initiated withinpaymentthe either

(30) Mamalis,hearing.”from date of 112 N.H.thirty days the the
omitted).425, “This(quotationat A.2d at and ellipsis297 661

divisioncertainly contemplatedand decree the absoluteagreement
joint totally priorthe was with theownershipof and inconsistent

428,at A.2d Inparties.”of the Id. 297 at 663.survivorship rights
contrast, contains no intention to severthe instant divorce decree

survivorship.mutual ofrightsthe

jurisdictions hold that a divorceWe with those thatagree
thatonly rights depen­areautomatically propertyterminates those

aand ofupon relationship, property rightsthe thatmarriagedent
maytheindependently marriagehusband and wife that exist of
(Ill.Bernstein, 926,v. 929survive See 467 N.E.2ddivorce. Sondin

1984). only tenancyA aApp. automaticallyCt. divorce would sever
are notentirety, ownershipthe a form of whose attributesby

Savage,v. 137recognized Hampshire.in New See Boissonnault
Rohan,231, 454, (1993);229, 455 7 R. & P.N.H. 625 A.2d Powell

Property ¶ (1998).624[5], atReal In NewPowell on 52-36
therefore, bytitle to real is severed divorceHampshire, property

theonly upon “proper by parties.”a of intentionexpression
Mamalis, 426, 662.112 N.H. at 297 A.2d at

Rita torightCroteau with theprovidedThe divorce decree
to orby remarriageuse and the be terminated heroccupy property,

sale The found instances in whichproperty.her of the court two
namely remarriageGeorge specific money,a sum of“would receive

of eventproperty.”Rita L. Croteau or sale the real Neitherby
Instead, selling or remar­propertyoccurred. Rita died without the

If shebya not addressed the divorce decree.rying, contingency
lifetime, andremarry duringto or sell the herpropertydesired

so,joint tenancy, therebyRita could donetherefore sever the have
$8,000 inprovidedto the the decree.limiting George’s claim

occurred,However, havingwith conditionby surviving Rita neither
fulljointas tenant to and exclusiveGeorge survivingis entitled the
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Rohan,of 7 R. P.property. suprathe Powell &possession
¶ 617[3], at 51-11 to 51-12.

arguesThe estate that the trial court’s denial of George’s
clarify modify1981 motion to and the decree serves as “the law of

claim of toGeorge’s presentthe case” and bars title the Bow Street
property. proceeding, George profferedAt the 1981 neither nor Rita

status of orarguments ownershipabout the title of the Bow Street
but about itsproperty, onlyrather use. The divorce decree never

addressed, and the parties sought modifynever to the todecree
consider, the eventual of one party.death

uponThe estate further relies the trial court’s authorization to
“the of the ifparent, any, occupyconsider need custodial to or own

marital residence and to orthe use own its household effects.” RSA
11(e) (1992).458:16-a, argument unpersuasive.We find this As a

rule,general

liabilities,rightsa law affects substantive and it is[ w]here
onlyto to ofpresumed apply future causes action unless

legislativethere is some evidence of intent that the statute
. . . aapplied retrospectively. statutory changebe When

remedies,solely procedures. . . affects or thanrather
rights, presumption againstsubstantive the normal retro­

spective is reversed.application

(1984)Patten, 413, 417, 190,Norton v. 125 N.H. 480 A.2d 193
(citations omitted). 11(e)458:16-a, inRSA was enacted 1987 to be

1,January Finding legislatureeffective 1988. no indication that the
intended the statute be toapplied retrospectively,that we refuse do
so. Even if the trialapplicable, merely providesstatute the court
with one factor to in allocating Byconsider the marital home.

the needs of a custodial to orcontemplating spouse “occupyeither
11(e)residence,” 458:16-a, added),own the marital RSA (emphasis

no toprovides present dispute.the statute answer the
providingWe do not read the decree as for a termination of the

joint tenancy. providesThe decree that Rita use ofshall “have the
court toproperty.” provide outrightreal The knew how for an

of to oneproperty spouse bydistribution as evidenced other
in decree. In theprovisions particular, providedthe decree that “the

household furniture and be to Rita L.furnishings awarded the said
Croteau of all ofrights Georgedisencumbered the said D. Croteau”
and that “the 1971 be to GeorgeCadillac awarded the said D.
Croteau.” The court that notlanguage providechose did for an
outright distribution of the Bow Street we willproperty, and not
interpret the decree to that result.produce
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a of thenot entitled to review“isGeorgeclaims thatThe estate
of thedispositionto thepertainwhichin his divorcefactual issues

this Courtprovide“failed tohebecauseproperty”25 Bow Street
interprettorefuseWeproceedings.”of the divorcewith a record

toof titlesilence on the issuethe court’sappealtofailureGeorge’s
neithertitle in Rita. Becausevestingaspropertythe Bow Street

decree, couldthis claimdivorcein theambiguitytheappealedparty
141 N.H.Murray,v.Grossmanjudicata.ressubjectnot be to Cf.

(1996).90,270-71, 94265, 681 A.2d

thecontained withinlanguageto theis limitedOur review
eventuality of eitherfor thedecree, providenotwhich diddivorce

aofsold. In the absencewaspropertythedying beforeparty
denyingforon the basisopinionanor evenclarifying opinion,

anymodify,and we cannot discernclarifytoGeorge’s request
tenancy.jointthecourt to terminateby the trialintention

final“makethat marital mastersrequeststrongreiterate ourWe
contention,inspecificallywhich isalldisposition propertyof

moves forseasonablyandreasonablypartyeitherespecially where
807, 810, A.2dHenderson, 121 435N.H.v.clarification.” Henderson

(1981).133, 135

Reversed.

J., dissented;JOHNSON, theJ.,BRODERICK, specially;concurred
others concurred.

majority’sI in theJ., concurBRODERICK, concurring specially:
arule that cleara well-establishedmajority followsopinion. The

intent, divorce, isjust requiredtheirnotparties’of theexpression
Bornovas, 112Mamalis v.interests. Seejoint tenancyto sever their

(1972). because660, separatelyI write423, 426, A.2d 662N.H. 297
andmajority’s opinion is well-reasonedthat while theI believe

jurisdiction foreignandfrom both ouringrounded precedent
and its intendedreality of divorceminimizes theitjurisdictions,

whenspouses. Typicallyformerrelations betweenon futureimpact
intuitively simultaneouslytodivorce, at leastthey “intendparties

428, atat 297 A.2dinterests.” Id.propertyseparate respectivetheir
that thispersuadedI amby precedent,ourI standAlthough663.

that divorceby presuminga rulebe better honoredintention would
wife, athere ishusband and unlessbyheldjoint•severs tenancies

contrary.intent to theof theirexpressionclear
States,other seebyin enactedlegislationSuch a rule is reflected

(West 1995); Ann.Mich. LawsComp.§ 47-14gAnn.Conn. Gen. Stat.
5302.20(c)(5) (Ander-(West §Ann.1988); Rev. Code§ Ohio552.102
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1997), ofin two recent versions Uniform ProbateSupp.son and
2-804(b)(2),2-804(b)(2), § 8§ Unif. Prob. Code U.L.A.Code see
1998).(1998), (Supp.amended 8 U.L.A. 15 Several Statesby217-18

of Probate Codethe former version Uniformadoptedhave either
2-804(b)(2) to it. See Alaska Stat.language comparable§ or

14-2804(A)(2)13.12.804(a)(2) (1996); §Ann.§ Ariz. Rev. Stat.
15-11-804(2)(b) (1998);(1995); § Haw. Rev. Stat.Rev. Stat.Colo.

72-2-814(2)(b)560:2-804(b)(2) 1997); §Code Ann.(Supp.§ Mont.
45-2-804(B)(2) (Michie 1995);(1997); § N.D. Cent.N.M. Stat. Ann.

30.1-10-04(2)(b) §(1996); Laws 29A-2-­§ S.D. CodifiedCode
(Michie 1997).804(b)(2) The former version of Uniform Probate

2-804(b)(2)§Code states:

Except governingthe terms of aprovided by expressas
order,instrument, relating to thea court or a contract

marital made between the divorceddivision of the estate
divorce,marriage,or the or annul-individuals before after

ment, . .marriagethe or annulment of a . seversdivorce
byin heldspouses propertythe interests of the former

jointor asthem at the time of the divorce annulment
of . . . theright survivorship transformingtenants with the

inspousesof the former into tenancies common.interests

1998)(1998); (amending217-18 see also 8 U.L.A. 15 (Supp.8 U.L.A.
(b)(2) the word to it clear thatby adding “equal”subsection make

is tosevering spousesthe effect of the interests of the former
common,into inequaltransform their interests tenancies without

regard byto the of consideration furnished eitherpercentage
I our to consider an automatic sever-party). encourage legislature

inance rule as embodied the Uniform Probate to reflect theCode
Selectmen, 609,of divorce. Disco v. Board 115 N.H.reality See of

(1975)612, 451,A.2d (encouraging legislative347 453 enactment
and for courtdefining petition procedures thereby needeliminating

procedures post-petition).to define

JOHNSON, J., dissenting: majority opinionThe holds that because
provide outrightthe Croteaus’ divorce decree did not for severance

jointof parties’ tenancy, George rightthe Croteau retained his of
in the Bow Street I that insurvivorship property. believe divorce

this, ofproceedings disposessuch as where the divorce decree
jointly in topropertyheld a manner inconsistent with an intent
maintain a of toright survivorship, we should construe the decree

a ofprovide joint tenancy. Accordingly, respect-for severance the 1
fully dissent.
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inlanguagenot that theI do believemy colleagues,Unlike
423, (1972),Bornovas, A.2d 660 and ourv. 112 N.H. 297Mamalis

587,case, Miller,v. 133 N.H.that see Millerinterpretingdecision
872, (1990), brightsuch a line rule592, clearly supportA.2d 875578

424-25,Mamalis, 112 at 297In N.H.justifiesor such a harsh result.
a decree that661, to decide whether divorceA.2d at we were asked

incouple’sfor a of a equitya divisionstipulation providingincluded
joint tenancy.to terminate a Wemarital home was sufficientthe

ajoint adoptedtenancies andregardingthe common lawreviewed
anjoint clearly expresstenants intentionrule thatgeneral “[w]hen

survivorship byof some instrumentrightsto terminate their mutual
partiesand of therecord, signed stipulationof such the writtenas

herein, of courtin and the decree theproceedingsfiled the divorce
426,thereon, to effect.” Id. at 297 A.2dought giventhat intention be

noted, however, thatat 662. We further

to their homesteadordinarily take titlehusbands and wives
married,are intend to remainjoint theyas tenants because

so, of of one of themand intend that in the event the death
full to the homestead in thethe should take titlesurvivor

marriagethe is dis-capacity surviving spouse.of When
solved, involved in thebasic condition and considerationthe

—rightsmutual survivorshipdecision to create theoriginal
— andexpressly, actively, publiclyismarriagethe itself

their maritalmajority persons severingThe ofterminated.
intuitivelyat least tointendrelationship very probably

inter-respective propertytheirsimultaneously separate
to the after a divorcepassests. A rule which would survivor

to the deceased ex-property belongingthe half of the
inthe bulk of the estate thewould often vestspouse

ofordinarily be in direct contraventionsurvivor and would
of the deceased.the intent

see, Pozzi,427-28, 663; v. 338 P.2de.g.,297 A.2d at WardlowId. at
1959) (it(Cal.564, divorcingis that aApp. unlikely566 Dist. Ct.

thedividinginto an assets with intentcouple agreementwould enter
other). inAccordingly,of his or her estate to theto leave the bulk

Mamalis, becausejoint tenancy “[i]nfound that the was severedwe
divorce, in thisparties stipulatedto a the caseobtainingaddition

in should beequitythat their the real estateand the court decreed
428,Mamalis, at A.2d at 663. We112 N.H. 297equally divided.”

certainlyand decreeagreementconcluded that “[t]histherefore
wasjoint ownershipdivision of the andthe absolutecontemplated

of theprior survivorship rights parties.thetotally inconsistent with
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are consideredstipulationandThus, the divorce decreewhen
andclearlyparties therebythat thecan be no doubttheretogether,

rightstheir mutualintention to severtheiraffirmatively expressed
omitted).(citationsId.survivorship.”of

an intentrecitation ofexplicitnot anrequiringMamalis asI read
modernrather, the realities ofgiventhattenancy, butto sever the

thatthe divorce decreedivorce, byallotteddispositionsproperty
long-termto retainby partiesan intent theinconsistent withare

Mostjoint tenancy.sever thecoupleas a willinterestsproperty
875,Miller, 592, emphasizedA.2d at we133 N.H. at 578inrecently,

in the divorce decreeprovidedparties specificallythethat because
tenants, specificjoint “[t]hisbe held astheir wouldpropertythat

in a divorcepartiesthatpresumptiontheoverridesprovision
respective propertytheirseparatedesire tousuallysituation

ormajorityeither theAccordingly, agreeI cannot withinterests.”
thatclearly requireprogenythat and itsthe concurrence Mamalis

destroysstate that the decreein a mustparties specificallydivorce
in to ajoint tenancythe order effectuate severance.

“fourhavingthat abandoned theagree majorityI with the
mandate, see,test, e.g., Conn. Gen.legislativeand absentunities”

(West 1995), automaticallynot§ a divorce does47-14gStat. Ann.
Rather, on the intent ofjoint tenancy. propera the focus issever

stipulation,terms of seebythe as evinced thepartieseither
Mann,428, 663; 525Mamalis, Bradley112 at 297 A.2d at v.N.H.

(Colo.(Colo. 1975);492, 1974), P.2d 213App. aff’d,P.2d 493 Ct. 535
(N.D. 1977),Renz, 883, or the presidingRenz v. 256 N.W.2d 886cf.

decree, Reynolds,see Kirven v. 536 So.judge byor marital master
(Ala. 1988); Lutzke, 640,936, Lutzke v. 361 N.W.2d 6522d 938 cf.

(Wis. 1985). Our case law indicates that intent should be determined
of impactin of the realities divorce and its intendedlight practical

Mamalis, 112spouses.future relations between former Seeon the
427-28, 663; Miller, 592,at 297 at 133 N.H. at 578 A.2d atN.H. A.2d

I those courts that have found thatAccordingly, agree875. with
inof a divorce decree is inconsistentdisposition propertythewhere

toproperty passwith the intent that such will the ex-spouse
joint destroyed.isright survivorship, tenancyto a of thepursuant

(10th 1995);Gibbons, 1496, 1499 Cir.v. 71 F.3dSee United States
(basedRenz, 886; Wardlow, at 565 on four256 at 338 P.2dN.W. cf.

test). byI that the co-tenants whichunities would hold “[a]ctions
toright survivorship operatethe of terminateare inconsistent with

Therefore, becomes one ofjoint tenancy. question primarilythethe
regardexpectations partiesintent and of the withascertaining the
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see,493;joint tenancy.”to that characteristic of 525 P.2d atBradley,
Gibbons,e.g., 71 F.3d at 1499.

rule,I adoption opposed bybelieve that of this as to that set forth
majority, prudentthe is more that oftengiven maycourts be called

to of inupon interpret ambiguous languagethe containedintent
especiallydivorce decrees decades old. This task is made difficult

Further,orbecause over time witnesses die their memories fade.
die, retire,judges magistrates drafting mayand the decree or

yearsotherwise be unable to recall the basis for decrees issued
alsoAlthough majority’s mayearlier. the rule allow courts to avoid

difficulties, Ithese believe that the better is one thatpresumption
considers the fundamental of division in divorce.purpose property

decree,I now turn to the of oflanguage meaningthe divorce the
Miller, 590,which we review de novo. 133 N.H. at 578 A.2d at 873.

decree,The divorce while forth the thesetting respective rights of
not whether the would continue as aparties, specify propertydid

joint tenancy partiesor whether the would become tenants in
common. of in isproperty dispositionThe structure the this case
clearly joint tenancyinconsistent with the retention of a and
manifests an intent that would not a ofGeorge possess right

See, Gibbons,survivorship e.g.,after the divorce. 71 F.3d at 1499.
unilaterally destroyRita Croteau the to thepossessed power right

Gibbons,byof either or sale. See 71 F.3d atsurvivorship remarriage
proceeds1499 for division of of sale is consistent with(provision

joint tenancy subsequentintent to retain sale is conditioned onif
(same).atagreement parties); Bradley, Georgeof the 525 P.2d 494

not, however, on his force a basic ofpartition, rightcould own the
229, 231-32,joint tenant. Boissonnault v. 137 N.H. 625Savage,See

(Me.454, (1993); Poulson, 868,A.2d 456 Poulson v. 70 870A.2d
1950).

on fact that Ritamajority heavilyThe relies the never sold the
remarried,or and concludes that absent aproperty specific provi-

of both ifsetting rights partiession forth the relative neither event
occurred, joint tenancythe survived. I believe that thenecessarily

propertyfact that Rita neither sold the nor ever remarried does not
inexpressed by partieseviscerate the clear intent both the decree
Further,to their marital and economic relationships.sever the

■ Mamalis,on this is inconsistentmajority’.s analysis point with
that notthoughwhere we found even the divorce decree did

the in the eventspecifically parties’ property holdingsenumerate
couple property thirty daysthat the failed to sell the within the set

Mamalis, 425, 661,decree,forth 112 atby the N.H. 297 A.2d at the
428,joint Id. at 297 A.2d at 663.tenancy destroyed.was nonetheless
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converted“joint tenancy wasthat thefact, heldspecificallyIn we
of the divorcedateon the effectivein commontenancyinto a

Id.decree.”
in 1975decree issuedhold that the divorceI wouldAccordingly,

of survi-rightCroteau’stenancy, Georgeandjointthedestroyed
rulingthe ofand would affirmproperty,on the Bow Streetvorship
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