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N.,error absent an abuse of discretion. re AngelIn 141 N.H. atCf.
163, “[g]iven679 A.2d at 1138. Brenda asserts that the contradictory

andtestimony, disagreementthe between the asparties to the best
child,”interests of the courtthe should have aappointed guardian

assume,ad deciding,litem. We will without maythat Brenda raise
this for on Davis,issue the first time But v.appeal. State 143 N.H.cf.
8, (1998) (criminal11, 1202,718 A.2d 1204-05 defendant must make
contemporaneous objection to suacourt’s failure to voirsponte dire

jurors inprospective preserveorder to for appeal).issue On the
us, however,presentedrecord to we cannot say that the mere fact

partiesthat the two disagreed as to the proper guardian for Jesse
demonstrates that the child’s interests were not sufficiently repre-
sented. Accordingly, persuadedwe are not that the court abused its
discretion.

Finally, we have reviewed the record and briefs regarding
Brenda’s remaining arguments that the probate court improperly
viewed her home as an extension of Erica’s and that DCYF officials

tofailed interview Jeremy testifyingbefore at the hearing. We find
arethey without merit See,and deserve no further discussion. e.g.,

Vogel 321,v. Vogel, 322,137 595, (1993).N.H. 627 A.2d 596

Affirmed.
BRODERICK, J., sit;did not the others concurred.

Merrimack
No. 95-578

HampshireThe State of New

v.

Robert Brown

18,December 1998



198

(John assistantA.Howard, general Stephen,attorneyR.Jeffrey
for the State.orally),andon the briefattorney general,

Orford,defender, by brief andofappellateassistantGary Apfel,
for the defendant.orally,

Brown,defendant, his convictionappealsRobertHORTON, TheJ.
— (1993)RSA 265:82second offense.intoxicatedwhiledrivingfor

1996). Superiorthat the Court(amended 1993, 1995, arguesHe
JJ.) forManias, requestshis(McGuire erroneously deniedand

motion toon thehearingand theoftranscripts prior proceedings
and remand.in case. We reversesuppress his

withchargedin 1993 andNovemberwas arrestedThe defendant
— His license wasoffense. driver’sintoxicated secondwhiledriving

(ALShearingsuspensionlicenseat an administrativesuspended
The defendantof motor vehicles.divisionbefore thehearing)

affirmed theCounty Superior Courtand the Merrimackappealed,
on(ALS tried thealso wasThe defendantsuspension appeal).
trial).(districtCourt courtDistrictcharge in the Concordcriminal

represented bythe defendant wasproceedings,At each of the above
defense, thein defendantTo assist hisretained counsel.privately

hearing.of the ALStranscriptfor apaid
trial, the defendantin district courta verdict theFollowing guilty
to the Merrimackchargecriminalof theappealtook a de novo

(1986). courtsuperiorTheRSA 592-A:2Court. SeeCounty Superior
to repre-new counselappointedandindigentthefound defendant

trial, counseldefenseappeal.in Beforehim the criminalsent
courtand districtappealof the ALStranscriptsforrequested funds

ininconsistencies themotion, citedIn his the defendanttrial.
hearing, ALSin the ALSinvolvedtestimony policeof the officers

trial, value for cross-exami-allegedandcourtappeal, and district
transcripts.his need for theas the basis ofimpeachmentnation and

J.)(McGuire, withoutrequestthedeniedSuperiorThe Court
a of the valueshowing“if makesdefendantto its renewalprejudice

that thestatedSpecifically,him.” the courttotranscriptsof the
and had nothearingof ALStranscriptapossessed thedefendant

impeach-not foradequatewaswhy transcriptthatdemonstrated
failedthat the defendantalso mentionedment The courtpurposes.

testimonywitnesses’in the State’sanyto articulate inconsistencies
prior proceedings.theamong
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aresponse,In the defendant submitted motion for reconsidera-
tion his formersupported by attorney’s affidavit. The attorney

althoughattested that he had little ofspecific testimonyrecollection
at the prior proceedings, he could recall inconsistencies in the

amongof the witnesses threetestimony priorState’s the proceed-
ings. attorneyThe further stated that he could not remember
specifically what those inconsistencies were.

The court denied the defendant’s motion for reconsideration. The
(Manias, J.)Superior Court also denied the defendant’s forrequest

a ontranscript hearing suppress,of the his motion to citing reasons
given bypreviously jurythe court. After a trial at which the

arresting officer asappeared only State,the witness for the the
defendant was found ofguilty driving while intoxicated. This appeal
followed.

On theappeal defendant contends that himdenying toaccess
prioroftranscripts proceedings offends ofprinciples equal protec-

tion, process,due and effective ofassistance counsel under both the
State and Federal Constitutions. We address the defendant’s claim

Constitution,our Ball,under State 226, 231,see State v. 124 N.H.
347, (1983),471 A.2d 350 using federal case law toonly aid in our

analysis, Jaroma, 611,see v. 613,State 1131,139 N.H. 660 A.2d 1132
(1995). “Aswe find the protection the defendant seeks under our own
constitution, we no independentmake federal analysis.” State v.
Goodnow, 38, 40, 950, (1995).140 N.H. 662 A.2d 951

We have recognized that regardless of a defendant’s ability to pay,
“denial of a transcript anyto defendant who demonstrates both the

ofvalue the and lack oftranscript the available alternatives
deprives a trial,”such defendant of a fair thereby denying him due
process. 133,v. Cofske, 136, (1987).State 102,129 N.H. 523 A.2d 104
“Defense counsel clairvoyantneed not be in delineating specific

aneed” for ontranscript the anpart of indigent defendant. Id. at
135, Otherwise,523 A.2d at 104. an accused could “be refused a
transcript simply his lawyerbecause is tounable veryarticulate the
subtleties which might be inburied the document he seeks.” Id.

omitted).(quotation
present case,In the clearlydefense counsel demonstrated the

value of oftranscripts the ALS appeal and district court trial as
necessary tools for an effective defense. defendant’sThe motion for
reconsideration included the defendant’s trialformer counsel’s
sworn statement that amonginconsistencies existed the testimony
of the State’s priorwitnesses at the proceedings. This assertion
alone should have suggested to the trial court the value of tran-
scripts as an impeachment 135,device. See 129Cofske, N.H. at 523
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498, 502, 1162, 1164Shute, A.2d103-04; 122 N.H. 446State v.A.2d at
(1982). for cross-examinationtranscriptsThe critical value of the

officer’s “formedarresting testimonytheheightened becausewas
502,Shute, 446122 N.H. atfor entire case.”the basis the State’s

1164.A.2d at
adequate alternatives werecontends that becauseThe State

defendant, incourt did not errsuperiortheavailable to the
not beproceedingsof the needtranscripts previousthatconcluding

that therecognizedhave defendantat cost to the State. Wesupplied
inadequateof such alternativesprovingnot burden“does bear the

129 N.H.may by Cofske,the State.”transcript suggestedto a as be
226,Carolina,104; v. 404 U.S. 230136, Britt North523 A.2d at seeat

(1971). the lack ofaffidavit demonstratedattesting attorney’sThe
Former defenseavailable to the defendant.adequate alternatives

imper-wasmemory prior proceedingshis of theadmittedcounsel
Moreover, counsel exhaustive notesrequirenot that takefect. we do

a for atheir use as substituteto ensureproceedingsof the
Britt, in the affidavit404 at 229. The statementtranscript. See U.S.

the witnessestestimonyin the of State’sthat inconsistencies
ithearings apparentshould have made“among” prioroccurred the

was nothearingof the ALS alonetranscriptto thethat access
alternatives, whilea in which availableThis is casesufficient.

defense, hardlyvalue to theindependentsomepossessingperhaps
transcripta ofa as verbatimas effective cross-examinationpermit

proceeding.a prior

courtan of the districtaudiotapethe fact thatDespite
the trial courtavailable, arguenot beforewas the State didhearing

thattranscriptto a ofserve as an alternativethat it could
bythe briefs submittedsupplementalreceivedproceeding. Having

preservedissue as it was notto rule on theparties, we declinethe
660,Robidoux, 657, 662v. 139 N.H.review. See Stateappellatefor

henceforth,(1995). however, in268, rule, anythat270 We doA.2d
anyof proceedingof the recordaudiotapeancase where there exists

thebe onthe burden willrequested,which a istranscriptfor
toaudiotapetotranscript review thetherequestingdefendant

to of hisscopeand limit thevalue to the defendantdetermine the
and anrequire appropriatecourt shall this reviewThe trialrequest.

authorizing provisionthethe defendant beforethereon fromreport
case, should theapply torequirementof This shall thistranscripts.

be renewed on remand.request

andshort, credibilitybecause theIn we conclude that
issues in theofficer were criticalarrestingof therecollection
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criminal appeal, transcripts of the ALS appeal and district court
trial were valuable tools to which defense counsel should have had

Cofske, 136,access. 129 N.H. at 523 A.2d at 104. trialBecause the
court denied the defendant’s forrequests the transcripts, we hold
the defendant’s right processto due was violated. See id.

Given this it isruling, unnecessary for to respondus to the
defendant’s contention that he was unlawfully denied toaccess a
transcript of the suppression hearing. defendant,If the upon
remand, moves for a suppression hearing transcript, we itleave to
the trial court to decide the motion in the first instance in
accordance with the standards set forth herein.

in Cofske, 136,As at 104,129 N.H. 523 A.2d at we decide this case
on process grounds.due In light of the result onreached these
grounds, we do not address the equal protection byissue raised the
defendant, nor do we address the ineffective assistance of counsel
issue raised in relation to the need for transcripts.

Reversed and remanded.

All concurred.
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