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criminal appeal, transcripts of the ALS appeal and district court
trial were valuable tools to which defense counsel should have had

Cofske, 136,access. 129 N.H. at 523 A.2d at 104. trialBecause the
court denied the defendant’s forrequests the transcripts, we hold
the defendant’s right processto due was violated. See id.

Given this it isruling, unnecessary for to respondus to the
defendant’s contention that he was unlawfully denied toaccess a
transcript of the suppression hearing. defendant,If the upon
remand, moves for a suppression hearing transcript, we itleave to
the trial court to decide the motion in the first instance in
accordance with the standards set forth herein.

in Cofske, 136,As at 104,129 N.H. 523 A.2d at we decide this case
on process grounds.due In light of the result onreached these
grounds, we do not address the equal protection byissue raised the
defendant, nor do we address the ineffective assistance of counsel
issue raised in relation to the need for transcripts.

Reversed and remanded.

All concurred.
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j. E, a of thedecisionHORTON, Rodney appealsThe petitioner,
J.) terminating parentalhis{Feeney,County CourtSullivan Probate

and remand.vacateBaby K. Werights over
prisonin federalincarceratedandindigent presentlyE isRodney

likelyhe will beoffense for whichdrugon aPennsylvaniain
in pretrial2000. WhileApril1999 andSeptemberbetweenreleased

K.,Mario was1994, girlfriend,that hisin learnedconfinement he
1995,K. inBaby Maybirth togaveK.with his child. Mariopregnant

birth, inBaby K. theK.’s wasBabyaftereight daysand within
R., parents.adoptivehis prospectivecustody of Donna and Sven

Rodney parentalE’sR. to terminateand movedDonna Sven
In1995.in DecemberProbate CourtCountyin the Sullivanrights

apreparecourt totrial, thepartiesfor the met withpreparation
conference,AtMay pretrialin 1996. thescheduling orderpretrial

counsel, than hisdifferentby appointedRodney representedE was
that the defendantorder indicatesTheappeal. pretrialoncounsel

the courttelephone, thathearing byfinalin theparticipatewould
witness, anythatbe a andRodney P. wouldwhetherwas uncertain

wereor attendanceprocess rightsE’s dueregarding Rodneyissues
anynot indicate thatThe record doesa date.by specifiedto filedbe

1996,2,Octoberby party.filed either Onweresuch memoranda
denied.which wasproceedings,to stayP. filed a motionRodney

16, At1996.for Octoberhearing was scheduledThe termination
objected to hisERodneyforhearing,the counseloutset ofthe

thethatagain requestedandproceedingtheabsence fromclient’s
judgebe Thepresent.client couldbe until hisstayedproceedings

telephonicthen theThe describedjudgerequest.denied the
employed:to beprocedure

have,andby telephoneMr. to be contactedI will allow P[]
Pennsylvaniainfact, prisonwith thearrangementsin made

with acounselP[]’swill wire Mr.to that call. Weaccept
can, fact, in within be communicationthat heheadphone so
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client him all possible rightshis and afford that we can this
morning.

I would that we will notexpect unduly interrupted duringbe
the of trial bycourse this an individual who’s not here. If the
telephone togetscommunications be difficult and distracting,

ifwe’ll deal with that issue it arises. Mr. shouldP[] be counseled
that talkinghe will be into left ear and[counsel’s] [counsel]

toneeds be able to on proceedingconcentrate the trial that’s
here.

The court recessed to establish a telephone connection with Rodney
E Immediately after this procedure instituted,was Rodney E’s

objected,counsel stating, any“Is there toway make it any louder?
Mr. hesays exceptP[] can’t hear anything, my voice.” The court did
not correct the situation but responded:

forget,Less we Mr. right[sic] was to appearF[]’s at this
trial heshould have todesired have been here. He’s not

are, fact,here. We in himmaking youavailable to with that
telephone. If he hearcan the rest of these proceedings, that

pleasewould Ifme. he can’t hear ofthe rest the proceed-
ings, we must still ongo here.

Counsel later renewed the objection, stating, “Mr. likeP[] would
to state for the record from him objectedthat he’s to not ablebeing
to behalf,communicate with the court. onAnd his I will make that
statement to the court.” The responded:court already“He’s done
that and we’ve dealt with that issue at our earlier motions hearing.”
Following the thehearing, court terminated Rodney E’s parental
rights.

On appeal, Rodney E raises one issue:

Whether it is a violation of fundamental processdue rights
1,under Part 2 ofArticle the New Hampshire Constitution

and Amendment 14 of the United States Constitution to
conduct a onhearing the merits in a oftermination parental
rights proceeding wherein an indigent and incarcerated
respondent is not meaningfulafforded access to the courts
and an opportunity to be heard and seen and to have his
own credibility judged by a trier of fact and to call and

witnesses, and,cross-examine rather, is permitted only
telephonic communication with his legal counsel during
such hearing.

Because the Federal Constitution no greateroffers processdue
protection than Constitution,does our State relywe on our State
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analysis.only as an to our Seelaw aidand use federalConstitution
814, 537, (1997);812, 539 Larose v.Winn, 694 A.2dv. 141 N.H.State

(1997).326,367,364, A.2d 329142 N.H. 702Superintendent,

were violatedrightshis constitutionalR thatRodney argues
byand theproceedingsfrom thehis absenceby physicalboth

review of theconducted. Ourin the wereproceedingsmanner which
writ torequested aRodney specificallythat P.neverindicatesrecord

Strube,v. 764 P.2dhearing. Strubehis at thecompel attendance Cf.
(Ariz. 1988). 2 motion toFurther, other than the October731, 735

in the record thatthere is no indicationstay proceedings,the
due pro­memorandum on “defendant[’]sever filed acounsel

At theby pretrialas the order.requiredissues”cess/attendance
P.stay'until RodneyaP.’s counsel moved forRodney againhearing,

attendance, granted,if would havemotion to compelcould attend. A
at the scheduled terminationRodneyin P’s presenceresulted

havecontrast, to the wouldstay proceedingsin a motionhearing;
attend atuntil the defendant couldhearingthedelayed termination

hearing wasattendance at the terminationRodneydate. P.’sa later
dayuntil of theto the trial court thesquarely presentednever

on otherappealor actions to reviewrulingsand we have nohearing,
byits discretionThe court did not abuserequests stays.than forthe

Tenn, Trustee v.the Seestay proceedings.the motions todenying
366, (1985);325,Associates, 321, A.2d 369Ltd., 500127 N.H.889 cf.

1979)(N.D.202,F.H., (upholding210N.W.2dIn Interest 283of
continuance). deciding that theAssuming withoutto agrantrefusal

review, see State v.appellateforpreservedissue wasattendance
denied,493, (1991),Hurlburt, 145, 494 cert.143, 603 A.2d135 N.H.

(1992), does notprocessconclude that due1008 we503 U.S.
at apresenceparent’s physicalincarceratedabsolutely require an

parent is other­hearing, provided theterminationparental rights
hearing. In re Interestat theprocedural processafforded duewise

1992). case, however,(Neb.250, In this weL.V., 482 258N.W.2dof
atprocedural processdueE was not affordedRodneyconclude that

hearing.the
cases.statute, in terminationcan be usedproceduresinformalBy

(1994). formality processof that dueThe amount170-C:10RSASee
Douglas & C.however, area. See 3 C.undevelopedanisrequires,

FamilyHampshire § 8.10Practice, LawDouglas, New
(2d 1992). of ouris final arbitern.103, This court theat 215 ed.

State,v. 118Smithrequirements. Seeprocessconstitution’s due
(1978).834,764, 768-69, A.2d 838N.H. 394
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particularinprocess proceeding,To the due a wedetermine
balancinga test. consideremploy three-prong We

bythe interest that will be affected the officialprivate
ofaction . . . the risk of an erroneous determination such

used, probableandthrough proceduresinterest the the
value, any,if of the additional or substitute andsafeguards;

interest,finally, includingthe Government’s the function
involved and the fiscal and administrative that theburdens

or safeguardsadditional substitute would entail.

678,Royer Dep’t 673,v. State 118 N.H. 394Empl. Security, A.2dof
828, (1978) omitted);831 also(quotation see Mathews v. Eldridge,

(1976).319,424 U.S. 335

stake,As the private parentalfor interest at rights are
“natural, essential, rights”and inherent within meaningthe of the

H., 715,713,State Constitution. State v. Robert 118 N.H. 393 A.2d
1387, (1978), H.,1388 disavowed on other regrounds by In Trida

(1985).418, 424, 1146,126 N.H. 493 A.2d 1151 loss of“The one’s
children can be viewed as a sanction more severe than imprison­

Id,, 716,ment.” at 393 at 1389. significanceA.2d Because of the of
interest, parentalthis to terminate duerights, process requires

doubt,proof beyond a reasonable the same burden of proof required
for a criminal conviction and incarceration. See id.

proceduresThe informal inused this case the riskincreased of an
Usingerroneous determination. a telephone connection as employed

may preventhere the fromparty hearing proceed-witnesses or the
andings, may place counsel,ongreater burdens the party’s

affecting counsel’s ability representto the client’s interests. As a
result, party may effectivelythe be unable to respond to evidence
presented occurs,in the proceeding. While the proceeding the
telephonically party practicallyconnected is fromexcluded any
meaningful participation.

factor,Our consideration of thirdthe the function involved and the
fiscal and administrative burdens that would be onplaced the
government by securing Rodney E’s presence, is complicated by the
omissions in the record us. In rebefore Juvenile Appeal, 446Cf.

(Conn.808, 1982).A.2d 812 On theappeal, appellant carries the
burden of proving proceduresthat the employed violated due
process. Rezk, 599,See v. 601, 391,State 135 N.H. 609 A.2d 393
(1992). The record contains no anydenials of motions requesting
Rodney E’s attendance at the termination hearing, and therefore
Rodney E has failed to requiring presencedemonstrate that his

not significantwould impose burdens on the State.
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Furthermore, State, in has aparens patriae,the its role as
child,of Inprotectingin the best interest the seesignificant interest

124, 993,M., 119, (1993),N.H. 624 A.2d 996 whichTracyre 137
rights in certain instances. See RSArequires terminating parental

579,(1994); T., 576, 1010, 1012re 124 N.H. 474 A.2dBilly170-C:1 In
instances,(1984); A.2d InIn re at 813. thoseAppeal,Juvenile 446

asas expeditiouslyit is that termination cases be resolvedessential
to adelay opportunity enjoya child’spractical, postponesis since

T., 578-79,124 at 474Billysituation. In re N.H.livingstable See
thedelaythat “would be antithetical to interest(notingA.2d at 1012

child”). criminala has a due interestprocessof the While defendant
649,Castle,trial, v. 128in at his or State N.H.being present her cf.

(1986),651, 848, parentalan in517 A.2d 849 the State has interest
presentcases not in criminal cases.rights termination

protectionslook to affordedidentify procedures,To sufficient we
attendance, manyactual Statesrequiringin other Instead ofStates.

asparents procedural safeguards,incarcerated suchprovide other
by.“participate” meaningfully telephone, providean toopportunity

andtranscripts testimony provideor ofdeposition,a .review witness
toortestimony, deposition telephoniceither connectionrebuttal via

811-12;atSee, re 446 A.2de.g., Appeal,the courtroom. In Juvenile
(Me. 1986);B., 450, re511 A.2d 453 In InterestRandyIn re Scott of

208-09;L.V., 259; F.H., atat Interest 283 N.W.2d482 N.W.2d In of
1296, (Or.Stevens, App.1299ex rel Juv. v. 786 P.2d Ct.Dept.State

(1991);1990), denied, of S.K.S.,1119 In Interest 648498 U.S.cert.
(Tex. 1983); v.402, 405 in Interest M.A.V.App.Ct. StateS.W.2d of

(Utah1031, 1987); In InterestVargas, App.736 P.2d 1033 Ct. of
1982).(Wash.858,Darrow, App.649 P.2d 861 Ct.

anan must havesatisfy process, parentTo due incarcerated
for in the terminationmeaningful process.opportunity participation

in Forabove, ways.can occurparticipationAs noted such various
Stevens, telephone and was ableexample, byin the “testifiedparent

testimonyin the His followedway.to consult with his counsel same
andpoint by point,to itrespondedof the adverse witnesses andthat

to the adverse mean­his counsel was able cross-examine witnesses
(footnote omitted). aStevens, at In similar786 P.2d 1299ingfully.”

hearingfirstcase, transcripts of aan incarcerated father received
Appeal,with counsel. In re Juveniletestimonyand discussed the

aparticipated hearingThe at second446 A.2d at 811-12. father held
atmonths,later, telephoneaspeaker“a was attachedthree where to

court, Connecticut, hisrespondentin fromand thethe testified.
. theattendinghis was audible to all thoseprison; voiceCalifornia
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812;hearing.” L.V.,Id. see also In Re 482at Interest N.W.2d atof
254.

Here, contrast,in the notemployed providemechanisms did
aRodney R with fair to and toopportunity participate respond

attorney conduit,hisbecause had to serve as an and a aadvocate
role notprobably anticipated hearing.before the While respon-
dent’s correctly specific objectioncounsel notes that no to this dual

made, objectionsrole was at the commencement of the proceedings
indicate that counsel anticipatedid not this arrangement. Opposing
counsel that Eargues Rodney should have a depositionsubmitted

trial, orprior to specifically requested safeguardsalternate at the
hearing. Admittedly, alternative procedural safeguards could have

suchemployed, Rodneybeen as E submitting deposition,a or
However,requesting transcriptsto review after the hearing. the

suggestedtrial court telephonicthe the pretrialalternative at
conference, which, if conducted would haveproperly, satisfied due

L.V.,In Reprocess. (providingInterest 482 N.W.2d at 259Cf. of
meaningfulincarcerated toparent hearingaccess termination

connection).through Further,telephone usingother proce-courts
safeguardsdural other than conference calls have informed the

ofparties procedures hearingthe before the was held. Under these
circumstances, Rodney objectionsE’s to telephonicthe flawed
procedure hearingat the were to thispreservesufficient issue for
appellate review.

“balancing stake,After privatethe interest at the risk of an
interest,erroneous ofdeprivation that and government’sthe inter­

est,” Coleman, 543, 545, 811, (1986),Ladd v. N.H. 517128 A.2d 813
we conclude that the telephonic procedures employed, without other

safeguards,procedural were insufficient to satisfy process.due If
provides courtroom,the court a totelephonic connection the it must

so indo a manner that provides the anpetitioner opportunity to
effectively actively participateand in “Itproceeding.the would have

a simplebeen matter to allow the toappellant participate . . . via
however,conference appellant,call. The was daydenied his in

court.” Frank Tageant,Louis Jr. v. Elana Tageant,Mae 909 P.2d
322, 1996) omitted)323 (Wyo. (quotation and brackets (holding due
process byviolated excluding inmate from divorce proceeding).

Although we hold the proceduresthat inemployed Rodney E’s
proceedingtermination not satisfydid due weprocess, do not

particularmandate procedures that be employed.must “Depending
case,theon an litigantincarcerated obtainmight meaningful access

through a telephone courtroom, counsel,connection to throughthe
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v.with court.” Statethewritten communicationspossibly throughor
omitted).1997)(Vt. (citationsMott, 360,A.2d 363-64692

extent to whichremand, may determine thetrial courtOn the
mechanisms,the consistentmay requiredbe andadditional evidence

meaningfulanddefendant effectiveto ensure theopinion,with this
in proceeding.theparticipation

andVacated remanded.

All concurred.
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