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v.with court.” Statethewritten communicationspossibly throughor
omitted).1997)(Vt. (citationsMott, 360,A.2d 363-64692

extent to whichremand, may determine thetrial courtOn the
mechanisms,the consistentmay requiredbe andadditional evidence

meaningfulanddefendant effectiveto ensure theopinion,with this
in proceeding.theparticipation

andVacated remanded.

All concurred.
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Concord, byA. of briefMaggiotto, orally, Upton,Paul and and
(Robert brief),Smith, of Concord II on the forUpton,Sanders &

plaintiff.the

(EdwardHollis, P.L.L.C.,Sullowa,y & of Concord M. andKaplan
brief,on the Mr. Kaplan orally),Sarah G. Smith and for the

defendant.

Pavlinic,Thomas A. of Annapolis, Maryland, and Paul A.
Concord, forMaggiotto, by Memory Syndromeof brief the False

Foundation, as amicus curiae.

j.BRODERICK, 34,SupremePursuant to Court Rule the United
forStates District Court the District of New Hampshire (McAuliffe,

J.) the followingcertified to us of law:questions

1. provider legalDoes a mental health care owe dutya to
the an adult topatient diagnosefather of and treat the
patient with the requisite skill and ofcompetence the
profession diagnosiswhen the is that the father sexually

or patient?abused assaulted the

provider2. Does a health a dutymental care owe to act
with reasonable care to harmavoid foreseeable to the
father patient resultingof an adult from treatment or other
action in relationtaken to mental health arisingconditions
from the ofdiagnosis past bysexual abuse or assault said
father?

respondWe affirmatively questionsto both with the limitations
expressed below.

I

inBecause these issues thearise context of a motion to
dismiss, we assume the truth of the factual allegations byrecited

plaintiffthe in his complaint byand the district court in its
order,certification and allconstrue in lightinferences the most

favorable to Forms,the v.plaintiff. Inc.,See Panto Moore Business
(1988).730, 732,130 N.H. 260,547 262A.2d

August 1992,In or September defendant Susan L. Jones began
B.,treating Laura who was Jones,then in her mid-twenties. a social

worker, had experiencelimited treatingin patients af-allegedly
flicted with repressed fact,memories of sexual Inassault. onlyher

intraining the area aconsisted of lecture memoryon retrieval
techniques that she duringattended a symposium.weekend Never-
theless, Jones represented to Laura that she a qualifiedwas and
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problemsofin the treatmenttherapisthealthexperienced mental
to Laurasexual abuse. She failed informassociated with incest and

ortraining memoryinher limited and retrievalexperienceof
controversy community regardingin the healththe mentalexplain

shetechniquesof andreliability validity phenomenonthe and the
memo-potential implantingthe for falseincludingemploying,was

withaddition, optionsnot discuss other treatmentries. In Jones did
Laura.

sexually byofmemory beingor abusedknowledgeLaura had no
therapy,the oftherapy. Duringwhen she coursebeganher father
anxietyhowever, that andnightmaresJones led Laura to believe her

ofand memories”actually “flashbacks” “recoveredattacks were
alsobyof assault and abuse her father. Jonesepisodes sexual

“bodypainthat sensations and werepersuaded physicalLaura her
memory repressionof or traumatic amnesiamemories” indicative

that Laura’sof abuse. concludedinvolving incidents sexual Jones
with intimateher difficultiespsychological problems, including

her sexual abuse.bycaused father’srelationships, were
memorya retrievalmemory therapy includedrepressedJones’

“imagery,”or in whichshe referred to as “visualization”technique
allegedlytrance lostLaura into a self-induced to uncovershe led

result, toAs caused Lauraof abuse. a Jonesmemories sexual
allegedof her father. Theepisodes by“recall” five sexual assault

onlyfive yearsfirst Laura was old and endedepisodes began when
wedding. anynever consulted mentaltwo before her Jonesnights

therapy.for in Laura’shealth assistanceprofessionals
accusations, Joeldaughter’s plaintiffAfter of hislearning

intohis communicate with JonesHungerford therapistauthorized
her wereto his realize that “memories”help daughteran effort

incommunications, firmfalse. In the of their Jones remainedface
her diagnosis.

direction, inall contact with her fatherAt Jones’ Laura ceased
direction andcontinuingJones’following spring,1992. TheOctober

foragainstto a her fathersupport complaintled Laura file
Police De-assault with the Amherstaggravated felonious sexual

to the truth ofpolicecontacted the validatepartment (police). Jones
memories, wasconvey her belief that LauraLaura’s recovered

as a meansencourage prosecutionand hisby Hungerford,assaulted
Hillsboroughalso met with thepatient.of her Jones“empowering”

prosecution.to further assist in theAttorneyCounty
and the to indictmentstherapy policein with ledJones’ actions

aggravatedcounts of feloniousHungerford charging twoagainst
J.)1995, (Groff,Court ruledMay SuperiorIn thesexual assault.
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of during therapythat Laura’s “memories” assault recovered were
they scientificallynot at trial because were not reliable.admissible

110, 134,This State v. 142 N.H. 697Hungerford,court affirmed. See
(1997).916,A.2d 930

Thereafter, inHungerford againstfiled suit Jones the federal
alleging negligent diagnosisdistrict court that Jones’ treatment and

of his in ofdaughter resulted false accusations sexual abuse and
charges.criminal complaint, assertingJones moved to dismiss the

that Hungerfordshe owed no of care. The districtduty court then
whether,toquestionscertified two this court and to whatasking

extent, mental provider dutya health care owes a of(therapist) care
to father of an patientthe adult when is identified ashe the

of inperpetrator patient’ssexual abuse the course of the therapy.
Both questions present issues of first impression.

II

“Whether a induty particularexists a is a ofquestioncase law.”
Co., 653, 656,Walls v. Management 103,137 N.H. 633 A.2dOxford

(1993).104 This court has recognized that a aprofessional dutyowes
of See,care to third inparties limited e.g., Simpsoncircumstances.

Calivas, 1, 5-6, 318, (1994)v. 139 N.H. 650 A.2d 322 (duty attorneyof
todrafting beneficiaries);will third party Inc. v.Spherex, Alexander

Co., 898, 1308, (1982)Grant 122 903-04,& N.H. 451 A.2d 1312 (duty
of work,accountants to relying regardlessthose on their privity).of
In so we thatdoing, reasoned a dutythe existence of does not arise
solely from the relationship between the butparties, also from the
need for “protection against reasonably Morvayforeseeable harm.”

Cos., 723,v. 725, 333, (1986).Hanover Ins. 127 N.H. 506 A.2d 334
everyWhile “not risk mightthat foreseen gives[of harm] be rise to

a duty a duty... arises magnitude[if] the likelihood and of the risk
is such theperceived that conduct is unreasonably dangerous.”

698, 701, (1993)Thibeault v. 136Campbell, 212,N.H. 214622 A.2d
omitted).(quotation Thus,and partiesbrackets owe a toduty those
byforeseeably endangered respecttheir conduct with to those risks

whose magnitudelikelihood and make conduct unreasonablythe
dangerous. 298,See v. Leasing Corp.,Manchenton Auto 135 N.H.
304, (1992).208,A.2d605 213

determining owed,a dutyWhen whether is we examine the
involved, risk,societal severityinterest the of the the likelihood of

occurrence, the relationship parties,between the and the burden
upon O’Brien, 595, 599,the defendant. v.Williams 140 N.H. 669

810, (Second)(1995);A.2d 813 §see Restatement of Torts 291
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(act(1965) so that itgreatif the risk involved isnegligentis
act). lightfactors in ofutility of the We review theseoutweighs the

allegationsthe before us.
a totherapist’s dutywhich have consideredJurisdictions

recognized utilityhave the socialparties commonlythirdnonpatient
See, e.g., Montoya bydetecting eradicatingin and sexual abuse.

(Colo. 1988);285,Bebensee, App. Birdv. 761 P.2d 288 Ct.Montoya
1994).(Tex.W.C.W., 767, agree and furtherv. 868 S.W.2d 770 We

inprofessionalscritical of mental health identi-the rolerecognize
children from such abuse andProtectingsexual abuse.fying

goals.importantfor survivors are See RSApromoting healing abuse
(1994) abuse);torequired report child(listing persons169-C:29

Note, Recovered-Memory Ther-EveryHas Rewritten Line?:Time
53Expansion Psychotherapist Liability,and the Potentialapy of

(1996)763,L. 795 Recovered-[hereinafterWASH. & LEE REV.
must, however, balancingin thesevigilantbeMemory Therapy]. We

protect parents,need toagainstcritical societal interests the
families, ofsociety Thoughand from false accusations sexual abuse.

intask, mustsimple lightnot such a delicate balance be achieveda
consequences from misdi-potentially devastating stemmingof the

agnosis.
one of theindisputableIt labeled a child abuser“being [is]is that

in gravein most often resultssociety”most loathsome labels and
emotional, v.and ramifications. S.physical, professional, personal

661,Treatment, (Sup.614 N.Y.S.2d 666-67 Ct.Child & Adolescent
omitted).1994) parentis so where a has(quotation particularlyThis

anas Even when such accusation isperpetrator.been identified the
false, tounlikely stigma, damageto it is that socialproven be

emotional turmoil can be avoided. Seepersonal relationships, and
id.; 792; Note,supra at Ridicule orRecovered-Memory Therapy,

Past AbuseFalsely FightParents Accused SexualRecourse: of
(1996-97)303,Back, Ridicule or[hereinafter11 J.L. & HEALTH 304

fact,In harm caused often extendsby misdiagnosistheRecourse].
family.beyond the accused and devastates the entire Seeparent

1997)(Conn.781, (Berdon, J.,Marvasti,v. 692 A.2d 794Zamstein
diagnosis of sexualdissenting) (noting therapist’s negligentthat

child);destroy parentbetween accused andrelationshipabuse could
Recourse, Society329. also suffers becausesupraor atRidicule

abuse,claims of and thusfalse accusations cast doubt on true
and abuse.identifyvaluable efforts to eradicate sexualundermine

Recourse,or at 331.supraRidicule
clearlyof harm is andseverity compellingand likelihoodThe

arise fromaccusations of sexual abuseforeseeable when false
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below, for harmmisdiagnosis. potential magni-As the isexplained
(1)when, accusedalleged patient’sfied as in this case: the is the

(2)father; experiencelacks andtherapist appropriate qualifica-the
(3)tions; psychological phenomenonthe uses a or tech-therapist

acceptednot in health andnique generally community;the mental
(4) of are public.the accusations abuse made

First, intrafamily abuse,due to of sexualprevalence familythe
nonfamilyare more victims of accusations thanlikelymembers false

Treatment,See S. v. & Adolescent 614 atmembers. Child N.Y.S.2d
in(allegations custody666 of abuse divorce or haveproceedings

frequent); Recovered-Memory Therapy,become more 792.supra at
Second, harmthe likelihood of is where an unqualifiedconsiderable

ine.g., lacking appropriate trainingone ortherapist, experience,
aattempts diagnosis.

Third, the resultantprospect misdiagnosisof and accusa-false
tions is a a ontherapist diagnosisenhanced where bases a psycho-
logical phenomenon techniqueor not thegenerally accepted in

Recourse, 306;health community.mental Ridicule or at seesupra
133-34,142 at conceptN.H. at 697 A.2d 930. The ofHungerford,

repressed extremelymemories of sexual abuse is controversial. See
130, Moreover,142 N.H. 697 atHungerford, at A.2d 925. the various

techniques used toby therapists allegedly“recover” repressed
of pastmemories sexual abuse are also controversial and beenhave
as inbeing suggestive resultingcriticized and false Seememories.

770;Therapy, at 142 atRecovered-Memory supra Hungerford, N.H.
(determination125-26, 697 reliabilityA.2d at 924-25 of incorporates

of therapeutic technique).examination
Finally, the of harm to parentlikelihood an accused is exponen­

compounded taketially treating therapists publicwhen action based
encourageon false accusations of sexual abuse or their topatients

encompassesdo so. Public action to makeany allegationseffort the
situation,knowledge community.common in the In this the foresee­

of harmability public weighsis so that in ofgreat policy favor
on a toimposing dutythe of thetherapist parentcare accused

Blakeslee,v.throughout process.the See Card P.2dtherapeutic 937
(Colo. 1996)846, duty850 Ct. toApp. (limiting therapistwhere

abuse). however,publishes report accusing plaintiff recognize,of We
in therapistthat there are circumstances which the fromis immune

1998)See,liability. 169-C:31e.g., (Supp. (immunity goodRSA for
reportfaith of or Provencherneglect);child abuse v. Buzzell-­

(1998)Assoc., 848, 853, 251,Plourde 142 711 A.2dN.H. 255
(statements of judicialmade in course areproceedings privileged
from civil if or relevant to seeliability pertinent proceedings). But
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169,21 Cal. 2d(Goodfriend), Rptr.v. CourtSuperiorJames W.
(Ct. 1993) for actions(family174-76 counselor not immuneApp.

statute).beyond reportingtaken the child abuse

Ill

whether,jurisdictions struggled determininghave withSeveral
circumstances, a thirdtherapists dutyowe toand under what

differing competingconclusions based onand have reachedparties,
787;Zamstein,See, 692 at S.e.g., A.2dpublic policy considerations.

Treatment, at614 666-67. Thosev. & Adolescent N.Y.S.2dChild
tocommonlyof thatrecognize dutyto a care reasonrefusingcourts

risk ofimpermissible discouragingwith it thecarrydo so “would
ofabuse evaluations[therapists] performing. . . from sexual

theliability very personsout of a of tochildren fearaltogether,
787;Zamstein,may 692 A.2d atthey implicate.”whose conduct see

(Me. 1998) (concerned589, 591 aboutv. 706 A.2dCooper,Flanders
choices). This reason­restricting therapist’sa treatmentphysical

of whichhowever, byfact that the standard careing, overlooks the
holdingheightened.is is not Ourtherapist’sa conduct measured

a bound totherapist already“no more than what istoday imposes
— judg­carefully professionala and consideredprovide competent

1147, (Pa.Cohen, Super.710 A.2d 1157byment.” Althaus Althaus v.
Bebensee,1998); at761 P.2d 288-89.Ct. see

circumstances,in the betweenrecognizeWe that most balance
from abuse falseguarding againstchildren sexual andprotecting

broad latitudeby permitting therapistaccusations best struck theis
pastor of without fearferreting signs symptomsin out sexual abuse

theperpetratorthe isliability allegedof to the accused. Where
thepublic by,and the accusation is made or atparentpatient’s

of, however, of canimmunitythe the circleencouragement therapist,
fact, diagnosisa of sexualtherapist’sdiminished. Injustifiablybe

a consists of a conclu­perpetrator inherentlyabuse that identifies
thesuspectedthe abuser as asconcerningsive determination well

in therapyof the accused’s involvement thepatient, regardless
666;Treatment,& 614 N.Y.S.2d atS. v. Child Adolescentprocess.

Bebensee, therapistP.2d at 288-89. Because the is in the best761
to and isparent solely respon­to harm the accusedposition avoid

an should haveprocedure, parentsible for the treatment accused
abuse,ofreasonablyto that a sexualright expectthe determination

will, carefullyas will“touching him or her as it beprofoundly
666, inmade,” Treatment, atS. v. & Adolescent 614 N.Y.S.2dChild

isdiagnosis publicized.those cases thewhere
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IV

a of onImposing duty therapistscare who elect to publicize
of against parents,accusations sexual abuse or who encourage

so,topatients unreasonablydo should not inhibit sexual abuse
ordiagnosis therapy. Recognizing dutysuch a where parents are

however,implicated, greater protectionshould result in for parents
and families from orunqualified unaccepted therapeutic diagnoses.
While of thisimposition duty may impair societal efforts to bring

justice,some sexual abusers to recognizewe its need due to the
increased foreseeability devastatingand ofconsequences publicized
false accusations against parents. utilitysocial can be“[N]o derived
from whoshielding therapists diagnosesmake cavalier that have
profound detrimental effects on the oflives the accused and their

Althaus,family.” 710 A.2d at 1157.

Accordingly, in toresponse questions,the district court’s
we hold that a owes an oftherapist parent dutyaccused a care in the
diagnosis and treatment of an adult forpatient sexual abuse where

therapistthe or the on thepatient, acting encouragement, recom­
mendation, or therapist,instruction of the takes actionpublic

instances,the Inconcerning accusation. such the social ofutility
detecting and punishing maintainingsexual abusers and the breadth
of treatment for patients outweighed bychoices is the substantial
risk of unit,severe harm to accusedfalsely parents, familythe and

Bebensee,Seesociety. duty761 P.2d at 288-89. The of care to the
parentaccused by therapistis breached the when publicizedthe

(1)misdiagnosis results from of psychological phenomenause or
techniques not ingenerally accepted the mental community,health

(2)or professionallack of qualification.
Accordingly, we questionsanswer the certified in the affirmative

with the limitations outlined herein. opinionWe offer no concerning
whether the of thescope duty may include third parties other than
a patient’s parents.

Remanded.

J.,HORTON, sit;did not the others concurred.


