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rulinginterlocutory transfer withoutTHAYER, J. is anThis
Commissionby Hampshirethe New Public Utilitiesrequested

(1995)(PUC) Court Rule 9.Supremeandto RSA 365:20pursuant
pre-hearingas modified at a evaluationThe questions presented,

conference, asare follows:

Hampshireof New haveCompany1. Public ServiceDoes
chapterRSAAgreementthe Rateany rights under and/or

by publicthe utilitiesrecognizedwhich must be362-C
chargesin stranded cost underestablishingcommission

chapter 374-F?RSA
the“yes,” may publicIf to #1 isquestion2. the answer

charges provid-stranded costcommission establishutilities
to inrecoveryfull of the assets referredless thaning for

Agreement?the Rate

the limitationsin the affirmative withquestionsbothWe answer
provided herein.

history. backgroundof the casean arduous MuchThis case has
Hampshire,Co. Newin Public Servicecan be found Petition ofof

dismissed,(1988), U.S. 1035265, 488appeal130 539 A.2d 263N.H.
148, 586,Richards, N.H. 590 cert.(1989), 134 A.2dand Appeal of

(1991). facts relevant to thedenied, onlyWe recite the502 U.S. 899
in transfer.interlocutorymatter as thepresent offered

28, 1988, of NewCompany HampshirePublic ServiceJanuaryOn
transmission, and(PSNH), provides generation,electricwhich

filed aservices, largest public utility,and is the State’sdistribution
11 of thereorganization Chapterunderpetition forvoluntary
the reor-intended to useCode. PSNHBankruptcyStatesUnited

its investment in thesalvaginga means ofprocess asganization
bankruptcyPlant. After theGeneratingSeabrook Station Nuclear
partiesinterested tobegan among severalfiling, negotiations

inThe State intervened thereorganization plan.aformulate
in tonegotiation processthematter andbankruptcy participated

electricityof foradequatean sourceassuringits interest inprotect
reviewing competingseveralrates. Afterits residents at reasonable

State, attorneythe andthrough Governorreorganization plans, the
22, 1989, withon Novemberagreementinto angeneral, entered

(NU), a business trust andMassachusettsNortheast Utilities
§§ 79 etunder-15 U.S.C.utility holding companyregistered public

(1994), reorganization proceedings11Chapterto resolve theseq.
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(rate theagreement). supported agreement,PSNH rate and the
negotiations.withdrew from thepartiesother interested

a NU,of PSNHagreement mergerThe rate involved and
inresulting financial and other benefits to bothsignificant compa­

integral agreementAn of ratepart providednies. the for the State
retail rate ofpermit average percentto an base increase 5.5

(fixedannually years period)rate on averagefor seven based total
perrates of 9.02 cents kilowatt hour in on Septemberretail effect

15, 1, 1990,period onbegan1989. The fixed rate June and ended on
31,May 5.5 percent anticipated1997. The increases were to result

ris[ing] percent yearin “real rates . . . one per over inflation.” Re
Northeast Company Hampshire,Service New 75Utilities/Public of

(hereinafter396, (1990)N.H.P.U.C. 416 cited as Re Northeast
Utilities). The agreement provisionsrate also included stating that
after the period,fixed rate certain deferredintangible assets would

in forbe included PSNH’s rates various defined time periods. The
expectedPUC resultingthat PSNH’s rates would approximate the

regional average. Unfortunately, that has not toproven be the case.
averagePSNH’s retail forprice electricity at the time the trans­

questionsferred were filed was per hour,over twelve cents kilowatt
one of the highest average country.rates in the

Because, as parties agreed,the the Governor and attorney
general could not bind the State without legislative approval, the

agreementrate required the to legislationState seek to make it “an
enforceable ofobligation the State.” Consistent with the rate
agreement, the legislature enacted chapterRSA (enabling362-C
statute), which authorized the PUC to determine whether imple­
mentation of the agreementrate would be consistent with publicthe
good, and whether the rates for electric service to be established as
part of reorganizationthe justwere and reasonable. RSA 362-C:3
(1995); Utilities,Re 401;Northeast 75 N.H.P.U.C. at Appeal of
Richards, 161,134 N.H. at 590 A.2d at 594. The bankruptcy court’s
approval of reorganizationthe plan was onconditioned the PUC’s
acceptance agreement.of the rate

By 20, 1990,order Julydated implementationthe PUC ruled that
of the rate agreement as “set forth its[in wasorder]” “consistent

publicwith good” justthe and would “result in and reasonable rates
that balanceequitably the interests of ratepayers and investors.”

Utilities,Re Northeast 75 InN.H.P.U.C. at 472. addition to
approving seven-yearthe rate periodfixed and the deferred asset
recovery provisions, the PUC that itsfound “traditional ratemaking
authority [would] resume[] that fixed rate atperiod],[after which
point it adjust[could] rates it 410,as Id.appropriate.”deem[ed] at
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paid approximatelyNUapproval, $2.3the PUC’sFollowing478.
and equityto creditorsin cash and securities PSNH’sbillion

it under thein for the benefits receivedexchangeholderssecurity
agreement.rate

(restructuring1996, chapterRSA 374-FlegislatureIn the enacted
In thatstatute), dispute presentlyto before us.led thewhich

statute, restructuringthe to devise adirected PUClegislaturethe
and rates would beservicesgenerationin electricwhichplan

scheme, unbundled, andregulatorythefrom traditionalextracted
III,374-F.-3, :4, (Supp.IIsubjected competition.to market See RSA

1998). permitthe tostatute authorizes PUCrestructuringThe
due tootherwise unrecoverablerecover costs that areutilities to

and finalby awarding them interimderegulationgeneration
374-F:4, 1998),VI defined ascosts, (Supp.see RSAstranded V

investments,liabilities, as uneconomiccosts, and such
reasonably expect toassets, utilities wouldthat electric

with retail ratesif structureexisting regulatoryrecover the
of continued andelectric serviceprovisionfor the bundled

of restructuredas a resultthat not be recoveredwill
electricityofthat allows retail choiceindustry regulation

for such cost recov-a mechanismspecificunlesssuppliers,
of:may only include costsStranded costsery provided.is

(a) priorobligationsor incurredExisting commitments
chapter;of thisto the effective date

[PUC];(b) by theapprovedcommitmentsRenegotiated
and

(c) by theapproved [PUC].commitmentsNew mandated

1998). statute, retains374-F:2, the the PUC(Supp. UnderRSA IV
appro-“equitable,costs that areto award strandedthe discretion

interest, . . . substan-balanced, in the andpublic...andpriate,
RSA 374-interdependent principles.”withtially theseconsistent

F:4, y VI.
public commentswhich includeda nine-month investigation,After
the PUC issuedpublic hearings,plana and severalpreliminaryon

RestructuringRSA 374-F:4.pursuant torestructuring plana final
Plan, No. DRFinalUtility Industry:ElectricNew Hampshire’s

1997).(N.H.P.U.C. 28, plan,the oneAccording toFebruary96-150
regionalcosts is thestrandeddeterminingfor recoverablefactor

result,a utilities with59-60. Aselectricity. Id. ataverage rate for
may a reducedaverage haveregionalor exceed theequalrates that

amount.costs, of theirregardlessto recover strandedopportunity
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The final restructuringPUC’s established interimplan also
utilities,awards for includingstranded cost several ThePSNH.

utility’s separate,PUC examined each in formalcircumstances
award,PSNH ahearings. sought rehearing claimingon its interim

entitlement to contractualprivate rights agreement.under the rate
PSNH contended that the was toSpecifically, obligatedPUC award

return)resultingit stranded costs in full arecovery (plus of the
assets to ofpursuant agreement.deferred the terms the rate PSNH

providedclaims that the rate agreement recoveryfor full of NU’s
(1)capitalizationbillion of PSNH through percentannual 5.5$2.3

(2)during seven-yearincreases the fixed andperiod, incorpo-rate
of the deferred assets in itsration rates thereafter.

motion,Prior to onruling rehearingthe the PUC totransferred
questions questionsthis court the at issue. The transferred essen-

statute,tially 374-F,ask restructuringwhether the RSA chapter
(1995)ifaffected the obligations, any,PUC’s under RSA 362-C:6 to

comply agreement settingwith the rate when a stranded cost
(final)recovery charge 374-F:4,for underPSNH RSA V and RSA

(interim).374-F:4, VI
outset,At the we observe that this case is not on appealbefore us

a final infrom which ajudgment the PUC issues decision with
findingsfactual legal rulings,and the aggrieved party unsuccess-

seeksfully rehearing, and the entire on appealedPUC record the
us, 10;is see rather,order before SUP. CT. R. it is Theinterlocutory.

record before us reflects that the PUC issued an order awarding
anPSNH interim charge,stranded cost deferred ruling on PSNH’s

motion for rehearing, and pending questionstransferred the to this
court for review pursuant to RSA Supreme365:20 and Court 9.Rule
Therefore, our to 365:20;review is limited ofquestions law. See RSA
SUP. CT. R. 9. We answer the questions possibleto the extent at this
juncture guidanceto offer to the PUC in fulfilling statutoryits
obligations under RSA Inchapter 374-F. so doing, acutelywe are

that we notdo have a final or complete us,aware order record before
and are to onlycautious ofquestionsaddress law not dependent
upon underlying disputed facts.

recognizeWe that questionsthe transferred invite us to deter-
mine, alia,inter whether the rate aagreement bindingconstitutes
contract, and terms of contract,the that particularly PSNH’s
entitlement to We, however,deferred asset recovery. are tounable
decide that discrete on incompleteissue based the record before us.

There are circumstances in a bindingwhich cancontract exist
privatea partybetween and the government involving subject

matter regulatedotherwise theby government. generally, e.g.,See
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262,555 P.2dAnchorage,v. Munic.Pub. Com’nAlaska Util. of
(Alaska 1976); Longv.Competitive Energy266-67 Initiative for

*4,828096,12125-98, 8WL atAuthority, No. 1998PowerIsland
Anacortes,(N.Y. 7, 1998); Cityv.Paper Co.Ct. October ScottSup. of

(Wash. 1978). case, that1292, In this the documents1297-99578 P.2d
-awardobligation on- the State toa. contractualcreateallegedly

RSArecovery the'rate--agreement,are'assetPSNH full deferred
aceépting the- rate362-C, the PUC’s 1990 order-andchapter

returning-toits order anticipatedtheagreement. While PUC'in
fór PSNH as itdeterminingand ratesratemakingtraditional

‘period; theseven-yearafter the fixed rateappropriatedeemed
written, includingas theagreementthe rateapprovedorder also
Therefore, a ofreviewrecovery provisions at issue.deferred asset

to the nature andnecessaryitself is determineagreementratethe
mayit have created.obligationof any contractualscope

contract, ifa andbindingrate constitutesagreementWhether the
so, the Seecontract, upon parties’ intent.dependsthe terms of that

693,Manchester, 698,N.H. 393 A.2dCityv. 118TanningSeal Co. of
(intent(1978) bound); Echo Consult­1382, contractuallyto be1385

227,Bank, 566, 569,140 N.H. 669 A.2dConwayv. Northing Services
terms).(1995) (intent of alanguagetheof contractual While230

indicator of the parties’is the initialpurported contract' document
120, 122, 104,intent, v. 140 N.H. 663 A.2dPaving,CLDsee Dunn

be'relevant,may seecircumstances also(1995), surroundingthe106
1,73, 75, 276 A.2d (1971), especiallyv. 111 N.H. 3Guy Hanley,

v.Richey Leighton,seeambiguous,document’s terms arewhere the
1215, (1993).661, 663-64, A.2d 1216N.H. 632137

us isagreement arguablythe rate beforeoflanguageThe
import scopethe contractual and ofdisputeambiguous. partiesThe

recovery of assets follow-its to PSNH’s deferredlanguage relating
todirect our attention extrinsicthe fixed rate anding period,

respective intent. Such extrinsic evidencedemonstratingevidence
alia, hearingsfromincludes, excerptsvarious testimonialinter

leadingreflecting upthe eventsbefore the PUC and documentation
PSNH,mergerand of andagreementof rate NUto the creation the

to and theagreement,in the rateresponseconductparties’the
agree-the ofunderlying terms the'ratepromisesandexpectation's

contractualThus, agreement’sof the rateproper resolutionment.
a of facts andmay requirewell review thescopeandcharacter

agreementfour corners of the rate itself.beyondcircumstances the
noted, however, incompleteis andthe record before usAs earlier

to review these issues.competentlyforinadequatethus us
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1997,In immediately adoptedMarch after the PUC the final
374-F,restructuring plan to RSApursuant chapter and before

a onreceiving decision PSNH an action inrehearing, filed federal
court challenging constitutionality plan, including,the of that inter
alia, an assertion of a Contracts claim. SeeClause Public Serv. Co.

Patch, 98-1764, 823177, (1stN.H. v. No. 1998 *2WL at Cir.of
1998).3,December Whether the aagreementrate constitutes

binding contract is a critical and ofnecessary component that
litigation. Opinion 625,See the (Furlough),Justices 135 N.H.of
631, (1992).1204,609 A.2d 1208 Because the contract issue is

court,pending before the federal which will have the of abenefit
record,complete Tsiatsios, 173,factual see Tsiatsios v. 140 N.H.

177-78, 1335, (1995),663 A.2d 1339 an we notadvantage currentlydo
enjoy, decline at topresent opinionwe onanyoffer whether the rate
agreement a bindingconstitutes contract. inAccordingly, response
to the transferred questions, onlywe review ofquestions law and
limit our determination to the impact chapterof RSA 374-F on the

agreementrate chapterand RSA 362-C. Such maydetermination be
helpful to the federal court in resolving pendingPSNH’s claims and
to the PUC in fulfilling statutoryits obligations under RSA chapter
374-F.

statutes,After reviewing both we hold chapterthat RSA 362-C
and chapterRSA 374-F can be interpreted consistently such that

whether, extent,when determining and to what PSNH can recover
374-F,stranded costs chapterunder RSA the PUC must consider

any existing obligationsState to provide recovery of deferred assets
under agreementthe rate and RSA In362-C:6. accord with the
legislature’s 374-F, however,intent concerning chapterRSA the
PUC’s stranded costs award to PSNH is bydetermined the
discretionary 374-F:4,standard in RSA V and VI.

arguesPSNH that the restructuring statute did not explicitly or
“amend,implicitly repeal, or departureauthorize from RSA 362-

requiresC:6.” RSA 362-C:6 the PUC to fix rates for PSNH in the
manner prescribed in agreement,the rate prohibitsand the PUC
from issuing

orany alter,order process amend,which would suspend,
annul, set aside or otherwise modify PUC’s ofapproval[the
the rate inagreement] or result offixingthe rates other

inthan prescribedthe manner in agreement.the

PSNH contends that RSA 362-C:6’s directive to comply with the
rate agreement is byunaffected the enactment of RSA chapter

Thus,374-F. arguesit that the PUC must award it a stranded cost
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all deferred assets under the raterecovery charge recognizesthat
chapter362-C:6 and RSA 374-FPSNH claims that RSAagreement.

can, must, agree with PSNH thatconsistently construed. Weand be
consistently374-F can bechapter362-C and RSAchapterRSA

construed, it suggests.in the mannerbut not

legislature’sof “the intent asthe final arbiterWe are
Popeastatute considered as whole.”in the words of theexpressed

(1993).1360,Hinsdale, 233, 237, A.2d 1362624v. Town 137 N.H.of
legisla­the tolanguagethe of statute determineplainWe examine

471, 1021,Walker, 474, 641 A.2dPetition 138 N.H.tive intent. of
deal a(1994). two statutes which withinterpreting1024 “When
théysomatter, them that do notwe will construesubjectsimilar

other, theythat will to reasonableand so leadcontradict each
of Statepurpose the statute.”legislativeeffectuate theresults' and

(1995)Farrow, 473, 475, 1029, (quotation1031667 A.2dv. 140 N.H.
omitted). as consistent with each otherconstrue the statutesWe

Philbrick, 353, 356,State v. 127 N.H.reasonably possible.”“[w]here
(1985).1341,499 A.2d 1343

costs to includestatute defines strandedrestructuringThe
priorincurred to theobligationscommitments or“[e]xistingcosts of

IV(a).374-F:2, plainRSA Thechapter.”of thiseffective date
obligations” necessarilycommitments or“[e]xistingoflanguage

agree­within the rateexisting obligationsincorporates any State
Thus, considerthe PUC must Statechapterment and RSA 362-C.

any,rate ifchapter agreement,362-C and theobligations under RSA
extent,whether, receives anand to what PSNHdeterminingwhen

however,legislature, specificallyTheof stranded costs.award
which arerecovery of stranded costs to thoseutility’salimited

balanced, interest,public... in theand“equitable, appropriate,
substantially interdependent princi­. with theseand . . consistent

374-F:4, Therefore, the of theV, VI. under termsRSAples.”
onlystatute, can award thosethe PUC PSNHrestructuring
ratecosts, agree­assets under theincluding the deferredstranded

the inment, by legislaturestandard mandatedcomportthat with the
374-F:4, recover theAccordingly, abilityVI. PSNH’s toRSA V and

stranded costagreement throughunder the ratedeferred assets
by that standard.recovery charge is limited

be recover deferredmightTo that PSNH entitled tothe extent
notRSA- 362-C:6 that areagreementthe rate andassets under

374-F:4, VI,in V andforth RSArecoverable under the standard set
Co.See Petition Public Serv.chapterRSA 374-F controls. ofof

(whenN.H., 283, at 274 conflict exists between130 N.H. at 539 A.2d



241

prevails);statutes, Perra,two later also v. 127statute see State
(when(1985) weight533, 537, 814,N.H. 503 A.2d 817 natural of

competent purposeshows toevidence that latter statute’s was
supersede explicit repealingformer, latter controls even absent
language). any providescost PSNHWhether stranded award to that

allegedly agreementthanless it is to rate andentitled under the
chapter gives appearsRSA 362-C rise to a claim to ofbe the basis

pendingclaims inthe federal court.
Reading enabling restructuringthe statute and asthe statute

prescribed permits attemptconsistent in the manner the State to to
obligation, any, chapterifhonor its under RSA 362-C and the rate

agreement effectuating legislature’s providestill thewhile intent to
Hampshire through deregu-toelectric rate relief New citizens the

generation purposeoflation services. The ofsection the restruc-
turing specifically compelling“[t]hestatute identifies most reason

Hampshire utility industry [as]to restructure the New electric
reducing] electricity by harnessingcosts for ofall consumers the

1998).power competitive (Supp.374-F:l,of markets.” IRSA In the
public restructuringencompassing legislaturestatute,law the the
expressly found that

Hampshire highest averageNew has the electric rates in
unreasonably high.the nation and such arerates The

general court also that electric rates most citizensfinds for
may during yearsremainingincrease the thefurther of

Company Hampshire agreementPublic Service New rateof
disparityand that athere is wide rate in electric rates both

Hampshire compared region.within New and as to the The
general court finds that this combination of facts has a
particularly impact Hampshireadverse on New citizens.

added).(emphasis legislature1996,129:1, Thus,Laws I the viewed
agreement significant exceedinglythe rate as a contributor to the

high State,electric inrates our which motivated it to enact the
restructuring deregulate generationstatute to electric rates and

providing recovery.services while a mechanism for stranded costs
Accordingly, interpretation1996,See Laws ch. 129. our of the

interplay chapter chapterbetween RSA 362-C and RSA 374-F is
purpose restructuringconsistent with the of the statute and the

legislature’s enacting legislature disagreesintent when it. If the
statutory interpretation, may always clarifywith our it its intent.
concluding, emphasize inquiryBefore we the narrowness of the

questionsbefore us. The transferred aseek review of the restruc-
turing impact upon chapterstatute’s RSA 362-C and the rate
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generationrestructuring deregulates onlystatuteTheagreement.
to and distri-and not transmissionapplyáñd rates doesservices

374-F:l, :3, III; 374-F:3,I, see also RSARSAbution services. See
(strandedXII(d) 1998) transmis-“should not includecosts(Supp.
assets”). Therefore, no asopinionwe offer todistributionsion and

chapter 362-Cobligationan under RSAmaythe PUC havewhether
determining recovery ofagreementthe rate incomplyto with

and distribution services.assets for transmissiondeferred
does notaddition, reading questionsa the transferredIn fair of

374-F.constitutionality chapter.the of RSAinvite a review of
Moreover, earlier, challenged constitution-PSNH hasas noted the

in court litigation.federalality restructuring pendingthe statuteof
Thus, givesrestructuringon whether the statuteoffer no opinionwe

any claims.rise to constitutional
reasons, inquestionswe answer both theforegoingFor the

opinion.within thisthe limitations outlinedaffirmative with

Remanded.

All concurred.
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