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Hillsboroúgh-southern judicial district
No. 96-621

a.Konefal &Gloria

v.

Cooperative District & a.SchoolHollis/Brookline

29, 1998December

(ThomasP.A., onCooperG.Temple, of ConcordUpshall, Cooper &
fororally), plaintiffs.the and thebrief

Kidder, Zelin,Soule, Leslie, of SalemSayward Loughman,&
(Diane brief,on the and Ms.Loughmanand Barbara F.M. Gorrow

for the defendants.orally),Gorrow

Konefal, aJOHNSON, appealand RobertThe Gloriaplaintiffs,J.
J.)(Hollman, granting a motion toof the CourtSuperiordecision

defendants, SchoolCooperativethebydismiss filed Hollis/Brookline
Board,District, the HollisSchoolCooperativethe Hollis/Brookline

Board,District, the Hollis School DistrictHollis SchoolSchool the
of the two school dis-and various administratorssuperintendent,

We affirm.tricts.
dismiss, the trial courtdefendants’ motion toconsideringIn the

employedbe Gloria Konefal wasfollowingassumed the facts to true.
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Konefal,by Hollis Area School an teacher.High Englishthe as Ms.
ofyears teachingwho and two masterstwenty-two experiencehas

seniority Englishranked second in the school’sdegrees, among high
year.teachers the 1990-1991 school She was theduring only English

highat was not a ofteacher the school who member the Hollis
(union).AssociationEducation

During that Hollis Districtyear,school the School and the
Brookline School District to form theagreed defendant

25, 1991,Cooperative School District. On allMarchHollis/Brookline
HighHollis School teachers received notices from the SchoolHollis

notifyingDistrict them that nottheir contracts would be renewed
the Hollis School would not aoperate highbecause District school

30, Konefal, however,exceptionafter June 1991. With the of Ms. all
of high Englishthe teachers later had theirschool’s contracts

by cooperativerenewed the school district. Ms. Konefal thatasserts
union,her contract not joinwas renewed because she torefused the

and because did inshe not extracurricularparticipate activities not
herrequired under contract.
appealedMs. Konefal her contract tonon-renewal the school

1(b) (1989) (amendedboard, 189:14-a, 1995),see RSA which affirmed
the superintendent’s plaintiffsdecision. The then filed insuit the
United States District the HampshireCourt for District of New

thatalleging the defendants violated Ms. Konefal’s federal consti-
righttutional not to associate with the union. CourtThe District

J.)(McAuliffe, dismissed the for tocomplaint failure state a viable
anyfederal cause of action against of the defendants.

court, (1)plaintiffsThe then suit in the superiorfiled alleging:
(2)wrongful discharge; violation of Ms. Konefal’s federal and State

(3)union;constitutional torights not associate with the intentional
(4)of distress;infliction emotional breach of bargain-the collective

(5)ing agreement; violation of implied goodcovenants of faith and
(6)fair dealing; and ofloss consortium. The superior court dis-

claims,plaintiffs’missed the constitutional thatruling Statethe
rightconstitutional of association mirrored ofthat the Federal

Constitution. The court thedismissed intentional infliction of emo-
claim,tional rulingdistress as a matter of law that the defendants’

conduct was not outrageous.extreme and courtThe refused to
consider the plaintiffs’ other employeeclaims because the public

(PELRB)labor relations board jurisdictionhas primary over unfair
claims,labor practice and Ms. Konefal failed to exhaust her

Theadministrative remedies. court thatruled it should fromrefrain
exercising jurisdictionconcurrent until the dispute had de-been
cided theby PELRB.
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(1)by:that the trial court erredtheappeal, plaintiffs argueOn
for failure to exhaustMs. Konefal’s contract claimsdismissing

or,remedies, alternatively, primary jurisdic-becauseadministrative
PELRB; (2) Ms. Konefal’sdismissingin thetion has vestedbeen

thatby rulingof distress claim theinfliction emotionalintentional
outrageousandnot constitute extremedefendants’ actions did

(3) Constitutionconduct; Hampshirefind that the Newfailingand to
aor not to associate withright to associateprotects an individual’s

utilized as criterion forin union wasunion when the amembership
contract renewal.

askappeal,a to dismiss on wereviewingIn motion
reasonably suscepti-areallegationswhether the plaintiff’s

recovery. For thepermitof a that wouldble construction
review, plaintiff’s allega-as true theacceptof wepurposes

forfact, allegationsthe constitute a basistions of and if
relief, grantit theimpropermust hold that was tolegal we

However, allegationsacceptwe need notmotion to dismiss.
law.that conclusions ofmerelyin the writ are

253, 1337,Concord, 255-56, A.2dN.H. 624CityGardner v. 137of
omitted).(1993) and citations1338-39 (quotation

jurisdiction over unfair labor practices.PELRB has primaryThe
(1987) (amended 1992); v.273-A:6, see Dist. No.RSA I School 42

(1986).417, 421, 1269, “Primary514 1272128 N.H. A.2dMurray,
the finaljudicial abstention untiljurisdiction requiresin an agency

issue, point agencyof at which thedisposition anadministrative
v.subject judicial review.” Bd. Trustees Keenemayaction be to of

1121,Assoc., 339, 342, 1124126 493 A.2dState Coll. Educ. N.H.
(1985). Here, pursue proceed­not administrativeplaintiffsthe did

dispute.or the parties’that could have eliminated narrowedings
of the trialjurisdiction,doctrineAccordingly, applying primarythe

shouldcorrectly plaintiffs’that the contract claimscourt concluded
the PELRB in first instance.been resolved before thehave

beadministrative remedies to exhaustedrequiring“The rule
policiesis on the reasonableprior to to the courts basedappealing

expertise, preservingofof the exercise administrativeencouraging
v.autonomy judicial efficiency.” Bradley Cityandagency promoting
(1996)329, 1194,Manchester, 331-32, A.2d 1196141 N.H. 682of

omitted). exhaustion ofrecognizedhave that the(quotation We
flexible,is that isdoctrine andadministrative remedies exhaustion

Brentwood,Metzgercircumstances. v.requiredhot under certain
(1975).24,287, 290, is notN.H, required,A.2d 26 Exhaustion115 343

be uselessfor further administrative action wouldexample, when
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make claim moot.delays mightresult in that the See Petitionand of
(1986).26, 753,24, A.2d 755 Ms.128 N.H. 509 KonefalChapman,

affirmed the superintendent’safter the school boardargues'that
decision, requireher to before the PELRB wouldrequiring proceed

to remedies sheher “exhaust administrative deemed ineffective
employmentwhile . . . to as a teacher with theregainunable

Althoughdisagree. process mayWe the administrative[defendant].”
time,taken Konefal could still have a suitablehave Ms. obtained

remedy proved. (notingif her id.claim was that exhaustionCf.
relief).delay destroy abilitywould not if torequiredbe would obtain

mustAdministrative remedies be exhausted when the ques­
tion ofinvolves the exercise Seeproper administrative discretion.

Hudson, 178, 179-80, 431,Tremblay v. 116 N.H. 355 A.2dTown of
(1976).432 a question implicatedWhen is in anconstitutional

context,administrative courts often require exhaustion “based on
importantthe prudential that a court notprinciple should aresolve

questionconstitutional if candisputea be resolved on another basis
that avoids the need to 2question.”resolve the constitutional K.

Pierce,Davis & 15.5,§R. Administrative law Treatise at
(3d 1994);332 ed. 2 2d 512,§see Am. Jur. Administrative Law at
(1994).499

Ms. Konefal’s constitutional essentially requireclaim would us to
consider whether the school district improperly abused its discre-

ortion ofviolated the terms CBA inthe not Ms.renewing Konefal
with little more than plaintiffs’the conclusory allegations that she
was not renewed for her non-union status. disputeThe defendants

assertion, further,her and no court or hasagency ever found that
she was fordismissed this reason. Assuming as true that Ms.

status,Konefal was terminated for her non-union Gardner,see 137
256,N.H. at 1338,624 A.2d disputeat this a wrongfulinvolves

termination which should be resolved before inthe PELRB firstthe
instance, Trustees,see Bd. 342,126 N.H. at 493 A.2d at 1124.of

Because requireMs. Konefal’s claims fact,resolution of disputed
her claims question discretion,involve a of administrative Johncf.

Brunelle, 44,H. v. 40, 350,127 N.H. 500 (1985),A.2d 352 and
therefore, she should have exhausted her administrative remedies.
Had Ms. PELRB,Konefal further appealed 273-A:5,to the see RSA

(1987),I or to Education,the ofState Board see RSA 189:14-b
(1989), her dispute may have favorablybeen onresolved based a
grievance procedure within the bargainingcollective oragreement,
upon statutory grounds. Instead, sought judicial relief,she assert­

thating her dismissal violated rights.her constitutional AppealCf.
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438,Portsmouth, Comm’rs, 435,Bd. 140 N.H. 667City Fireof of of
(1995)345, on(deciding raising speech348 case free issueA.2d

grounds).constitutional “If ... anstatutory, rather than adminis­
remnant constitutionalmight leave no ofproceeding [a]trative

remedy plainlythe should bequestion, pursued.”administrative
(1958).States, 534,v. 355 U.S. 539-40Comm’n UnitedCalifornia

the noprocess,Since circumvented administrativeMs. Konefal
guide evaluating questionrecord exists us in the constitutionalto

140,P., 792, 798,N.H. 509 144asserts. In re Todd 127 A.2dshe Cf.
(1986). statute, ashas the PELRB theBy legislaturethe established

273-A:5,RSAdisputes.forum to these factual Seeprimary resolve
:6,I(c), I.

constitutional has been violatedrightAn assertion that a
itself,not, by requirement partythe that a exhaustdoes obviate

512,§2 2DAM. Administrative Lawadministrative remedies. JUR.
(1994). a claimat If we to constitutional withoutaccept499 were

remedies, would be thatadministrative effectexhausting “[t]he
be devoidand constitutional issues would decideddifficultimportant

it that consti­[appellants’of factual and before was clearcontext
Clark,v.DuBois Clubs 389 U.S.rights implicated].”tutional were

(1967). petitioner’sthe309, correctly312 trial court deniedThe
proceedingstheof a civil trial for administrativesubstitution

toAccordingly, we declinespecifically provided by legislature.the
question.decide the constitutional

Next, properlythe trial court dismissed thewe consider whether
have thatclaim. We heldinfliction of emotional distressintentional

causesoutrageous intentionallyconductbywho extreme andone
subjectis to for thatliabilitydistress to anothersevere emotional

493, 495,Morancy,v. 134 N.H. 593Morancydistress.emotional
(1991).1158, a of law thatThe trial court found as matterA.2d 1159

outrageous. Assumingnot andconduct was extremethe defendants’
status,ofnot because her non-unionthat Ms. Konefal was renewed

255-56, 1338-39,Gardner, at that fact wouldN.H. at 624 A.2dsee 137
improperfrom an motivethat her non-renewal aroseat best indicate

Cloutier v.wrongfula for termination. Seesupportthat claimmay
922, 1140,Co., 915, 1143-44Inc., 121 N.H. 436 A.2dA. P. Tea&

however,(1981). not, a for intentionalsupport claimIt would
P.C.,Graf,v. Nast &distress. See Doe Kohninfliction of emotional

(E.D. 1994). an1310, “Although dischargingPa.F. 1329Supp.862
a moredealmay reprehensible, great. . . andillegalbeemployee

conduct is badconduct. Suchoutrageousis torequired approach
Lococo v.conduct, and conduct.”it is not intolerableoutrageousbut

(E.D. 1997).290, Ky.F. 298Supp.958Barger,
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Moreover, severe emotional is an ofdistress element the tort.
496, plaintiffs’134 N.H. at 593 A.2d at 1160. NeitherMorancy,

complaint responsive pleadings anynor their contain references to
distress,specific allegationsinstances of emotional or of emotional

distress to survive a motion to dismiss.sufficient

Affirmed.

C.J.,BROCK, did not participate; the others concurred.
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