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Moreover, severe emotional is an ofdistress element the tort.
496, plaintiffs’134 N.H. at 593 A.2d at 1160. NeitherMorancy,

complaint responsive pleadings anynor their contain references to
distress,specific allegationsinstances of emotional or of emotional

distress to survive a motion to dismiss.sufficient

Affirmed.

C.J.,BROCK, did not participate; the others concurred.
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Uchida,. ofManchester, Y.and RichardCazden, ofElizabeth
brief; Gazden.(Ms.- .and.M.s.and Mr. UchidaCazden on-.theConcord

'-plaintiff.fororally), the

(Russell onSmith, F. Hilliard theof Concord&SandersUpton,
Isaac)Andrew L.for defendantorally),brief and

(William andNourie, RA., S. Orcutt.of ManchesterWiggin-&
brief,'and orally), forAylesworth-Mr.Aylesworth-on theW.-Thomas

- ->"&'Nourie) P.A.Wiggindefendant

KathleenJOHNSON, plaintiff,theappeal,thisJ. In consolidated
Courtthe Superior..decisions oftwoappealsTaylor-Boren,

in aJ.) jury breach(McGuire, requestingher suit adismissing trial
action, awardingand the defen-malpracticeand.legalcontractof

$100,000 plus sanctions ofplus expenses,attorney’s offeesdants.,
affirm incollection Wein theirfees and interestattorney’s action..

. ,in and remand.part,in vacatepart, part, ;reverse
Wiggin & Nourieattorney byan defendantasemployedWhile.

in(law plaintifffirm),- representedL. Isaacdefendant Andrew the.
had entered intoCity plaintiffof Concord. Theagainst .thean.action

a feecontingentfirm for ofprovidinga with the lawagreementfee
4, 1996,expenses. .JanuaryOnrecovery, plusofforty.percent the

trial, the lawIsaac’s affiliation withdaysfour before the scheduled
firm, withto to theagreed represent plaintiff,ended. Isaac continue

law firmproviding litigation supportlaw firm services. Thethe
all inattorney’s agreeingitoto Isaac fees the beagreed give case>

11, 1996,- plain-for its On theonly expenses. Januaryreimbursed
attorneya letter to an at the law firmguardian settingsenttiff’s
-lawfirm’s representa-forth the terms of Isaac’s and the continued

January 16,The case trial in the court onproceeded.to superiortion.
19, in1996. the midst ofOn.January plaintiff’s testimony,the Isaac
fqr $511,000, agreedthe case and to feereduce his tosettled

$100,000. plaintiffThe authorizing anyadmits settlement for
in $500,000,amount of alleges anyexcess but that wassettlement

upon completing testimonyconditioned her her about specific events
to.giving litigation. plaintiffrise the The that thecontends settle-

wasment unauthorized did not complete testimony.because she her
1996,In February Isaac attorney’s’filed a notice of lien claiming

$100,000fees of for legal, services in the Inunderlying action. March
1996, plaintiff soughtthe expeditedan tohearing dissolve the. liens.

$250,000trialThe plaintiff’scourt'escrowed from the tosettlement
secure the claims asserted and firm.by Isaac the law courtThe then
“dissolved in[the ofrecognitionliens] the escrow account.”
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1996, plaintiffIn March the filed a separate (independentwrit
suit) against Isaac and requested jurya trial on her ofbreach

legal malpractice 1996,contract and Inclaims. IsaacApril moved
for inhearing originala the action to determine and enforce his

plaintiffclaim. that theNoting fee,intended to the Isaaccontest
$204,400.increased his claim for attorney’s fees to plaintiffThe

agreed with Isaac’s motion a hearing, providedfor hearingthat the
1996,was with trialjury Maycombined the Insought.she Isaac

to plaintiff’smoved dismiss the independent becausesuit the
proceeding to determine and enforce the defendants’ claims for
attorney’s expensesfees and in originalthe action was already
pending.

1996,11,On June the court dismissed the plaintiff’s independent
“forsuit the reasons instated motionDefendant’s to dismiss.” The

order,trial court later clarified its stating bythat “claims raised the
plaintiff in her dismissed writ of summons bemay considered in the

bylien claim proceeding the court.”
dismissed,independentAfter the suit was the plaintiff again

for a onjurymoved trial the attorney’s dispute originalfees in the
action. The trial court request,denied the maintaining that RSA

(1995) (amended 1996)311:13 providedoes not such a right. The
plaintiff also moved to Judgerecuse McGuire. The courttrial denied
the motion.

trial,After a $100,000bench the trial court awarded Isaac in
attorney’s fees. The trial court plaintiff’sfound the “not onlyclaims

butinsupportable, indefensible.” courtThe found that the plaintiff
did not condition uponthe settlement of hercompletion testimony.
The court $100,000,found that Isaac had agreed to a fee of and
awarded that amount. The court plaintiffalso found that the had

inacted judicialbad faith and abused the process in torefusing pay
the attorney’s fees and litigation Theexpenses. court awarded Isaac
and the law firm attorney’sreasonable fees expensesand for their

efforts, pluscollection “interest at the rate of 10% per annum from
1, 1996[,]March approximatethe date that moneythe settlement

became available to plaintiff”the in the original action.
plaintiff (1)appeals, claimingThe by:the trial court holdingerred

that RSA 311:13 empowers adjudicatethe court relatingto issues to
fee,attorney’s (2)the including malpractice and disputes;contract

denying her the aright contract,to trial on herjury dispute,fee and
(3)tort claims heragainst attorneys;former compelling her to

herlitigate claims as counterclaims to Isaac’s effort to collect his fee
action,in (4)original suit;the inrather than an independent

sanctioning fees,attorney’sher with plus percentten interest for
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in thedefending attorney’sbad faith fees“indefensible” claims and
(5)action; that recuserequesting judgeher motion thedenyingand

he hadplaintiffto the thatallegedly representedafter Isaacherself
judge.with thefriendshipa close

On appeal,

findings as a mixedtrial court’s factualreview the[w]e
clearlylaw .the erroneousof fact and underquestion

ifclearly, unsup-of erroneousfact areFindingsstandard.
and theby Legalthe determinationsported evidence.

.forindependentlyto reviewedapplication of law fact are
to whether theinquiryOur is determineplain error.

supportstopresented reasonablythe trial courtevidence
isthe court’s decisionthe and then whetherfindings,court’s

with law.applicableconsonant

139,136, A.2dCorp.,v. Constr. 138 N.H. 635Fleet Bank-N.H. Chain
(citations omitted).(1993)1348, 1350

Jury7. Trial

juryis to afirst that she entitled determina-plaintiff arguesThe
feeattorney’s attorney’sfees to Isaac. The liention of the owed

in pertinent part:statute provides,

action, orequityan bill incommencement ofFrom the
attorney. whoanyin court . . theproceedingother

lien forin shall have aproceedingfor a client suchappears
client’s cause ofexpenses uponand hishis reasonable fees

hisaction, injudgment decree or other orderupon the
in andproceeding, uponor suchclient’s favor entered made

therefrom; lien cannot bethe and theproceeds derived
orthe beforeany partiesaffected settlement betweenby

or theUpon requestafter the decree other order.judgment
in theattorney,the the court whichof the client or

or, pendingif is notproceedingis theproceeding pending,
court, may enforcecourt, determine andsuperiorin a the

the lien ....

trial court311:13 thegrants311:13. Isaac that RSAarguesRSA
the aand enforce lien” withoutcomplete authority to “determine

ano a trial in RSAargues right jurythat there is tojury. He further
382, 386,v. 129 N.H.proceeding, McElroy Gaffney,311:13 lien cf.

of889, (1987), declaratorynot thebecause this lien was529 A.2d 891
statute,the of seeadoptionit existed to thepriorcommon law as

(1969).393,1, 5,110 N.H. 259 A.2d 396Reilly Company,v.Peterson
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311:13, mayUnder RSA the trial court and“determine enforce”
inattorney’s equitable jury.an fee lien an aproceeding without This

lien the from aprotects attorney mightclient who thedissipate
THORNTON,attorney’s paid.before the 2 E.proceeds fees are See

Attorneys 661-62, (1914).§§A Treatise on at Law at 1066-67
The court may attorneydetermine whether an has a valid claim to

judgmentfrom a or forproceeds expenses,settlement fees and and
the attorney’s byenforce lien the client fromprohibiting dissipating

proceeds.those See RESTATEMENT OF THE LAW GOVERNING
55, 1996).1,§LAWYERS at 231-35 Final Draft No.(Proposed

isAlthough previously declaratorywe noted that RSA 311:13 not of
law, Peterson, 396,5,the common see 110 N.H. at 259 A.2d at our

lien,conclusion priority attorney’srelated to the afforded to an not
rightto the a juryto trial. RSA 311:13 deviates from the common

law anby providing priority attorney’sto fees for efforts in securing
forjudgmenta or settlement the client. Once the lien has been

secured, however,necessaryperfected and the funds RSA 311:13
has no applicability, any disputefurther and fee should be resolved
in the same manner as orany dispute.other contract tort Accord-
ingly, any legal disputes the due areregarding byamounts resolved

applicableother statutes and common law.

instance,In this plaintiff allegesthe the settlement of her
agreement Isaac,suit was inconsistent with the oral she made with

and arguesconstituted tortious conduct. The thatplaintiff the fee
dispute is a inessentially plea assumpsit, an action for which the

rightcommon law a arecognized jury properlyto trial if demanded.
I,arguesShe that Part ofArticle 20 the New Constitu­Hampshire

righttion herprotects juryto a trial in the attorney’s fee
proceeding.

“Questions as to what wasagreement made between parties][the
. . 46,. are for the trier of Hopewell, 50,fact.” Belleau v. 120 N.H.

456, (1980); THORNTON, 565,§411 A.2d 459 2see supra at 960-61.
law,At common attorney seekingan legalto recover fees would

inbring See, e.g., Halstead,an action assumpsit. Thistle v. 96 N.H.
192, 194, (1950).455,72 made,A.2d 456 a timelyProvided request is

818, 422,see v.Sperl 819-20, (1979),119 N.H. 408Sperl, A.2d 423
Sons,actions in assumpsit may jury, Murphybe tried to a Inc.& v.

Peters, 276,275, 718, (1948);95 N.H. 62 720A.2d see Coos Lumber
Co., 404, 406,v.Co. Builders Lumber & 104Supply N.H. 188 A.2d

(1963)330, 331 in(allowing jury damagesto decide breach of
action), fees,contract including actions for seeattorney’s Cameron

Sullivan, (Mass. 1977).890, Likewise,v. 360 N.E.2d 892-93 tort
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a Seejury.also be tried beforelegal malpractice mayforactions
(1992).189-90,Desmarais, 178, 116,614 121N.H. A.2dv. 136Witte

action,original plaintiffin in theAprilIn 1996 thefiledpleadings
inobjection to a this matter whichhearingthat she had “nonoted

lawsuit,a on the merits of the sohearing. . also constitute. will
a trial.” Beforejuryof her tolong deprived rightas is not[she]

trial,a denied.jurymoved for which wastrial, plaintiff againthe
timelyplaintiff request,that the made awe concludeAccordingly,

granted.have beenwhich should

SuitIndependentII: Dismissal of
trial,a jurywas entitled to weplaintiffthat theHaving concluded

herher the dismissal ofarguments regardingnot addressneed
action,in she notesoriginalIn theindependent pleadingssuit. her

hearingof a withinobjectionno to the establishmentthat she “has
enforceabilityto the of theperiodan of time determineappropriate

hearinga on the. . . should be combined withlien claim [which]
lawsuit, are in the Hersince the claims one same.”merits of [her]

“deprived of herobjection to consolidation was that she not besole
order, trialits the courtjury Clarifyingto a trial.” dismissalright
in writby plaintiff“the the her dismissednoted that claims raised

by themay proceedingin the lien claimof summons be considered
inde-plaintiff’shaveAlthough we would consolidated thecourt.”

action, that trialoriginal we conclude thesuit with thependent
theAccepting plaintiff’sthe same effect.practicalcourt’s order has

same,”two are one in thethat “the claims the[in suits]contention
indepen-the of herany regardingwe that issues dismissalconclude

toin our that she is entitled alight holdingmoot ofdent suit are
jury trial.

III. Costs

Next, to the defendantexpensesconsider whether the awardedwe
rightclaim aplaintiffthe does notappeal,law firm are Onproper.

firm’s and concedes thata the law costsjuryto trial to determine
$37,659.27 the of costs aschallengingwhile remainderproper,is

forthe trial court’s award of costsAccordingly, we reviewimproper.
Stephen,v. 140 N.H.See Business Publicationsabuse of discretion.

(1995).145, 147, 932,666 A.2d 933

the law firm has thewritten fee agreement,Under the
of and thatparticular expenses,of both the amountprovingburden

ofdirectly performance. . to the“expenses incurred . are related
court’s order and thereview of thelegal services undertaken.” Our
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onrulings plaintiff’sthe for factrequests findings of and ofrulings
law reveals that the trial plaintiff’scourt addressed the concerns
over onlythe contested inexpenses conclusory terms. Gibson v.Cf.
LaClair, 129, 133-34, (1991).455,135 N.H. 600 A.2d 458 Without

explanation,further the onlytrial court found that “all of the
expenses by Wigginclaimed directly& Nourie are reasonable and

to legalrelated the of herperformance againstservices in thecase
City of $45,809.65.Concord” and the firmawarded law The trial
court torefused rule on plaintiff’sthe 119 ofrequests findingsfor

because, alia,fact and of law interrulings “the [c]ourt’s narrative
findings set forth factsthe essential to its order.” We note that the
law firm not identifycould the ofnature the work forconducted
some of the expenses,claimed or document the ofpurpose others.
Accordingly, affirmwe the trial respectcourt’s decision with to the

amount,conceded but vacate and theremand to trial court for
proceedingsfurther to clarify the of thepropriety expenses con­

intested ofparagraph 116 the plaintiff’s request for factfindings of
rulingsand of law. id.Cf.

IV. Sanctions

Because we that plaintiffconclude the is entitled injuryto a trial
her fee and fordispute remand further inproceedings her cost
dispute, we vacate the trial court’s sanctioning plaintiff byorder the
awarding attorney’s fees and interest. v.Emerson TownCf. of

629, 632, (1995).Stratford, 1118,139 N.H. 660 A.2d 1120-21

V Recusal

Next, plaintiffthe challenges Judge McGuire’s refusal to recuse
in lightherself of representations trial,allegedly bymade Isaac. At

plaintiffthe claimed that and JudgeIsaac McGuire “have developed
personala close relationship friendship,and if his statements are to

be believed . . . that this relationship may[and] the inwayaffect
which the judgetrial reviews his requests.” The plaintiff alleged
that when disputed $100,000,she Isaac’s claim ato fee of Isaac told

justher that “we’ll see what Kathy [Judge thinksMcGuire] about
that.” The plaintiff also alleged that Isaac stated that “gohe used to
to lunch Kathy”often with theywhile were employedboth theat
attorney office,general’s that he frequently had dinner at her home

Loudon,in and that she had a “cute little girl.” plaintiffThe also
alleged that Isaac told her that he Judgehad taken McGuire “under
(his) wing helpto her along at the Attorney General’s office.” The
plaintiff argued that the relationship may affect Judge McGuire’s
judgment on issues involving Isaac’s personal interests. The plain-
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the ofhowever, to confirm truthconceded, that she was “unabletiff
any of statements.”these

have referred to“mayin hethat conversationacknowledgedIsaac
name,” “share[d]which is aby practiceher firstJudge McGuire

havinghe did not recallcounsel.” Isaac saidwith other experienced
of to theMcGuire, “certainly never it”spokeandJudgelunch with

homeJudgeinvited tohavingHe been McGuire’splaintiff. recalled
once, theywhile wereyearsten earlierapproximatelyhis wifewith

evening,that he and hisHe also stated that sinceprosecutors.both
.McGuire . .Judgeno withsocial connectionabsolutelywife “had

lunches, dinners,calls,cards, no softballphoneno Christmas no
— all,” thehis contact withnothing at andgames, cookouts that

alsoin court before her. Isaacappearanceslimited tojudge had been
“under hisJudgetaken McGuirecould not haveargued hethat

attorneyat theveryworked little with herwing” because he
office, chargein of that office’sattorneyand was never thegeneral’s

criminal division.
to and at trial clarifieddenied the motion recuseJudge McGuire

She thatdenyingfor the motion. notedreasoningher

Isaac, IMr.plaintiffon of both the andbased the affidavits
— plaintiffplaintiffthat the affidavit of thefound the

— Attorney IsaacI don’t thinksimply wasn’t credible.
claims that he saidplaintiffsaidcouldn’t have what the

notsimplyin isthe herbecause information affidavit
Ilive in Loudon and don’texample,. . I don’t[F]ortrue. .

Rather, relationshipI think the betweendaughter.ahave
in Mr.accuratelyis stated Isaac’smyself and Mr. Isaac

the to itself.reason for Court recuseaffidavit and there’s no
impartial judge.I this as a fair andcan sit on case

exists is determinedimproprietyan ofappearance“Whether
standard, i.e., a not theobjective reasonableunder an would person,

Case,the[her]self, the of court.” Snow’sjudge question impartiality
(1996); City624, 573, see v.618, 674 A.2d 577 Blaisdell140 N.H. of

(1992).593, 388,Rochester, 589, A.2d 390 “The test forN.H. 609135
one, is,that whether anobjectiveof is anpartialitythe appearance

facts,observer, of the wouldfully informedobjective, disinterested
in the case.”justicedoubt that would be donesignificantentertain

4.15,§ atAL., AND ETHICSET JUDICIAL CONDUCTJ. SHAMAN
1518,(2d 1995); F.2dMurphy,States v. 768125-26 ed. see United

(1986).(7th denied,1985), 1012 “Whether orcert. 475 U.S.1538 Cir.
topartya as aappearsis frienddisqualification requirednot when
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a suit a judge dependsbefore on personalhow relationshipthe is
SHAMAN,between the judge party.” 4.15,and the §supra at 124.

It is inevitable that willjudges have had contact with
attorneys bench,before appointment to the and will continue to
have some contact after they appointed.are Judges are members of
society expectedand are not to live isolated and sheltered lives. See
Shaman, 4.01,§supra at 96. Some relationships are se basesper

See, Blaisdell,for recusal. e.g., 592-93,135 N.H. at 609 A.2d at 390.
Other relationships and contacts with parties attorneysand become
disqualifying when those connections affect a reasonable observer’s
perception of fairness. See generally 46 Am. Jur. 2d Judges

(1994);§§ Annotation,95-193 Judicial Disqualification, 85 A.L.R.
(1991).4TH 700 Judge decision,McGuire based her in on herpart,

finding that “the relationship between myself and Mr. Isaac is
accurately instated Mr. Isaac’s affidavit.” Accordingly, we affirm the
trial court’s decision denying the motion to recuse.

VI. Conclusion

affirmWe the trial court’s dismissal of the independent suit and
denial of the motion to recuse. We reverse the trial court’s ofdenial

plaintiff’sthe request for a jury trial. We affirm in part and vacate
in part the trial court’s firm,award of costs to the law and remand
for further proceedings. We also vacate the court’s judgment
awarding the attorney’sdefendants fees and expenses in the

action,original the judgment for the defendants on the plaintiff’s
breach of contract and legal malpractice claims, plus the sanction of
attorney’s interest,fees and and remand for a jury trial on the
underlying fee dispute and related matters.

in part; reversed part;inAffirmed
vacated part;in remanded.

All concurred.


