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defendant’s, torightof herwaiverconclude that theWe
to quit540:28. The noticeand void. RSAnotice is nullthirty days’

540:3, in theprevailFor the toplaintiffwith RSA II.complydid not
action, provisionswith thecompliancestrictpossessoryunderlying

Szumiez,v. 115 N.H.required. See Lavoie540 waschapterof RSA
(1975). complynot266, 267, 28, plaintiff did29 Because the339 A.2d

in his favor.540:3, II, by rulingerredthe district courtRSAwith

Reversed.

All concurred.
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TPhilip general White,McLaughlin, attorney (Cynthia L. senior
attorney general,assistant the orally),on brief and for the State.

(PaulTwomey & Sisti Offices, TwomeyLaw of Chichester on the
orally),brief and for the defendant.

THAYER, defendant, Graf,J. The Carl H. hisappeals convictions
on three counts assault,of aggravated felonious sexual see RSA

(1996) (amended 1997),632-A-.2 after a trial injury Superior Court
J.).(.Fauver, We affirm.

The defendant was a friend of ten-year-oldthe family.victim’s In
1993, the victim’s parents allowed staythe victim to atovernight the
vacation of thehome defendant’s father. The victim testified that

visit,during this the inallegedacts the indictments occurred. The
defendant bodilythreatened the victim with harm and told the
victim that he would not be his friend ifanymore the victim told
anyone.

The victim did not disclose these incidents several monthsuntil
later, when he youngertold his brother that the defendant had
touched his penis. The victim’s brother told their mother what the

stated,victim had and questionedthe mother the victim. The victim
testified that he everythingdisclosed that occurred during the
overnight with the defendant.



296

ofcountsby jurya on threewas convictedThe defendant
theargues thatassault. The defendantfelonious sexualaggravated

confrontation, toandprocess,his to duerightstrial court violated
State and Federalunder both theproofsall favorableproduce

(1) characterintroducinghim from:it precludedwhenConstitutions
sexuallyof who wouldtype personnot thethat he wasevidence

(2)them; introducingandadvantageor take ofassault children
of the State’sthe cross-examinationduringinformationprivileged

history punish-sexual andthe victim’sexpert regardingwitness
The also contendshave received. defendantmaythe victimments

the chiefattorney andcountythethat a communication between
originalof thethat led to the recusalcourtjustice superiorof the
process.him duetrial deniedassigned to the defendant’sjudge

admittingerred inthat the trial courtarguestheFinally, defendant
his withoutby pediatricianthe victim tohearsay statements made

in those statements.makingvictim’s intentfirst thedetermining

EvidenceI. Character

processdenied him dueargues that the trial courtThe defendant
theproofsall under bothpresentand to favorablerightof law the

fromit himprecludedwhenFederal ConstitutionsState and
ConstitutionHampshire“The Newintroducing character evidence.

area,in this andas the Federal Constitutionprotectiveis at least as
Constitution, employ-Statethis case under thewe therefore decide

Newcomb,v. 140 N.H.analysis.”to in our Stateing federal cases aid
to(1995). sought72, 613, the defendant78, Specifically,663 A.2d 617
ofinstancestestimony, through specificandopinionsintroduce

(1)witnesses, he wasto that:by other showas testified toconduct
in aggravated feloniousengagewho wouldtype personnot the of

(2) would takeassault; personnot the of whotypeand he wassexual
torightand theright processBoth the to dueof children.advantage

I, of thefound in Part Article 15proofsall arefavorableproduce
CONST, I, 15;pt. art. seeN.H. StateHampshire Constitution.New

(1986).649, 651, 848,Castle, 849N.H. 517 A.2dv. 128

torightthat histhe claimby analyzing defendant’sbeginWe
of thepreclusionproofs bywas violatedall favorableproduce

of the FederalProcess ClauseCompulsoryBothtestimony. the
all underproduce proofsto favorablerightand theConstitution

toI, only right producethe15 a defendantgivePart Article
Roy,v. 140 N.H.witnesses, testimony.their See Stateproducenot to

859, 861,(1995);41, v. 118 N.H.478, 482, Taylor,44 State668 A.2d
(1978). I, not entitle the1239, Part Article 15 does1240-41395 A.2d
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evidence,defendant to in ofintroduce evidence violation of the rules
79,Newcomb, 618, and, therefore,140 N.H. at 663 A.2d at judgea

may a testimony grounds,exclude witness’s on evidentiary Taylor,
861,118 N.H. at 395 A.2d at 1240. Because the defendant does not

witnesses,preventedcontend that he was from producing his
argument that the trial court’s refusal to allow him to present
evidence of his charactergood right produceviolated his to all

reason,proofsfavorable has no merit. For the findsame we no merit
in argumentthe defendant’s second trialthat the court’s refusal to
allow the privilegeddefendant to introduce regardinginformation
the history right producevictim’s violated tohis all favorable
proofs.

nextWe address the defendant’s argument that the trial court’s
refusal to allow him goodto introduce character evidence through

rightviolated toopinions process.his due The defendant’s brief
evidentiaryadvances an argument, without any meaningful discus-

processsion of how his due rights were violated. Accordingly, we will
onlyaddress the evidentiary argument.defendant’s State v.Cf.

Fecteau, 860, 873, (1991)591,133 N.H. 587 A.2d 598 (addressing
processdefendant’s due argument evidentiaryas argument only

where defendant failed to specifically raise issue as constitutional
court).to trialmatter

trial“[T]he court has broad discretion in onruling the admissi-
evidence,bility of [character] and will notwe its rulingdisturb

an Newell, 199,absent abuse of 200,discretion.” State v. 141 N.H.
1142, (1996) omitted).679 A.2d 1143 (quotation and brackets To

discretion,andemonstrate ofabuse the defendant must show that
the court’s ruling “clearlywas untenable or unreasonable to the
prejudice of 277,case.” State v. VanDerHeyden, 284,[his] 136 N.H.

1246, (1992) omitted).615 A.2d 1250 (quotation

404(a)New ofHampshire Rule Evidence governs the admis­
ofsibility character generalevidence. The rule is that evidence of a

person’s orcharacter trait of character is inadmissible for the
ofpurpose proving that the inperson acted conformity therewith on

404(a).a particular occasion. N.H. R. Ev. “The behindrationale this
rule is the notion that this evidence slight probativehas value but

a tendencyhas highly prejudicialto be or to confuse the issues.”
(9th 1981).Cohn v. Papke, 191,655 F.2d 194 Cir. exceptionAn to the

general rule allows presentthe accused to a pertinentevidence of
trait of to provecharacter that he acted in withconformity that
character trait at the time of the alleged crime. N.H. R. Ev.
404(a)(1). Thus, 404(a)(1),to be admissible under requirementstwo



298

380,F.2d 381-82Angelini,v. 678See United Statesmust be satisfied.
must be(1st 1982). evidencethe characterprofferedCir. First

404(a)(1). Second, mustthe evidenceR. EV.“pertinent.” N.H.
Id.; at 381-82Angelini,see 678 F.2d“character trait.”constitute a

it is diffuse asa trait when sonot constitute(holding evidence does
charactergood generally).withmerely synonymousto be

863,Ramos, 435 A.2dv. 121 N.H.on StateThe defendant relies
hisoffer evidence of(1981), the defendant can1122 to thatargue

404(a)(1).byis not limited Rulethat hecharacter andgeneral
itHampshirelaw as existedthe common of NewrepresentsRamos

Ramos wasof evidence whenadoptednot the rulesin 1981. We had
evidence, specif­of wethe rulessubsequently adoptingIndecided.

to becharacter must be pertinentthat a traitically provided of
404(a)(1), thatadmissible, expressly providedandsee N.H. R. Ev.

law, thethe commonrules alter or conflict withthe extent these“[t]o
203,Newell,100; 141 N.H. atR. Ev. seeN.H.govern,”rules shall

that Ramos can be readto the extentAccordingly,at 1145.679 A.2d
ais admissible absentcharacter evidencegeneralto thatimply

character,a trait ofpertinentevidence constitutesthat theshowing
203,Newell, 679 A.2d141 N.H. atit to followed. Seelongeris no be

at 1145.
perti-isthe evidenceby analyzing profferedwhetherbeginWe

v.if United Statesis it is relevant.“pertinent”Evidencenent.
(5th 1989); v.Roberts, 534, Staggs,536 Cir. United States887 F.2d

1977).(7th character1073, profferedthe1075 Cir. Whether553 F.2d
particularit relates to theon whetherdependsevidence is relevant

v.trait(s) controversy.inmatter See Statethat are relevant to the
1991)(Me. a if its“pertinent”trait isLebel, 91, (holding594 A.2d 93

ofor non-commissionin the commissionbe involvedexistence would
charged).crimethe

topersonthe ofbeing typenotnext consider whetherWe
is to theof childrenadvantage pertinentor to takesexually assault

a minor. Weinvolvingassaultsexualaggravatedcrime of felonious
context, notedthat, correctlyit is not. The trial courtinhold this

sexually or to taketo assaulttype personthe ofbeingthat not
crimechargedto becausenot'pertinentis theadvantage of children

inis donenot the of conduct which“generally typeissuch conduct
to detec­or location calculated avoidanpublic, but environment

thereof, mayor lackactivity,for sexualreputationtion.” ‘‘One’s
Jackson,v.actual conduct.” Stateno to one’s sexualhave correlation

1986).(Wash. a character witness1361, App.P.2d 1364 Ct. When730
ofpertinent traitopinion of the defendant’sas to histestifies
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character, that must be toopinion “confined the nature and extent of
acquaintanceobservation and which isupon opinionthe based.”

Petersen, (3dVirgin 324,Government Islands v. 553 F.2d 329 Cir.of
1977). aggravatedBecause felonious sexual assault concerns “sexual
activity, intimate, affair,” Jackson,which is annormally private 730

1364,P.2d at we hold that the character witnesses lacked the
knowledge tonecessary form an asopinion to whether the defendant
is typethe of person sexuallyto assault advantageor to take of
children. Accordingly, proffered evidence,the lacking any founda­
tion, would be irrelevant because it does tendencynot have the to
make the of anyexistence fact that is of consequence to the

ofdetermination the action more or probableless than it would be
We, therefore,without the evidence. See N.H. R. Ev. 401. conclude

that trialthe court properly excluded the proffered character
evidence itbecause was not pertinent within the meaning of Rule
404(a)(1).

We next address the defendant’s contention that trialthe
court him processdenied due under both the State and Federal

precludedConstitutions when it him from introducing specific
instances of conduct to show that he was not the type personof to
sexually assault or take advantage of Again,children. the defen­
dant’s brief anadvances evidentiary argument, without any mean­
ingful ofdiscussion how his processdue rights were violated.
Accordingly, we will onlyaddress the defendant’s evidentiary

Fecteau,argument. 873,133 N.H. at 587 A.2d at 598. Evidence ofCf.
the defendant’s character that would have taken the form of specific
instances of governedconduct is by New Hampshire ofRule

405(b). 405(b)Evidence Rule provides: “In incases which character
or a oftrait ofcharacter a anperson is essential element of a charge,
claim, defense,or proof may also be made of specific ofinstances his
conduct.” The defendant has tofailed show how the fact that he had
opportunities to commit similar acts on other children but refrained
from doing so is an “essential ofelement” his todefense the crimes
charged. 632-A:2;See RSA Newell, 141 201-02,N.H. at 679 A.2d at

(victim’s1144-45 prior forconvictions reckless conduct and simple
405(b)assault inadmissible under Rule not anbecause essential

ofelement the self-defense); Miller,defense of 350,v.State 709 P.2d
(Utah 1985)354 (excluding specific instances of conduct to prove

defendant’s moralitysexual because defendant’s character was not
of child).element ofcrime sexual abuse of We find no error in the

trial court’s ruling specificthat the ofinstances conduct in question
were inadmissible.
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ExpertState’sII. Cross-Examination of

trial to allowSecond, argues that the court’s refusalthe defendant
victim,theconcerninginformationprivilegedhim to introduce

witness, violatedexpertof the State’sthe cross-examinationduring
theto due of law under bothprocessto confrontation andrightshis

StateWe will first examine theConstitutions.State and Federal
226, 231, 347,Constitution, Ball, 471 A.2d 350124 N.H.see State v.

tojurisdictions(1983), courts and othercases from federalutilizing
590, 594, 493 A.2dMaya,v. 126 N.H.analysis,aid in our see State

(1985). no1139, Constitution offersBecause the Federal1143
circumstances, seeunderprotection to the defendant thesegreater

853, (1991),818, 826, needAdams, A.2d 857 wev. 133 N.H. 585State
analysis.a federalseparatenot conduct

unsuccessfully soughtwhich the defendantthe factsSpecifically,
(1)of the were:during expertto the cross-examinationintroduce

that themother that she heardhearsay by the victim’sstatements
(2)home;in a fostersexually priorabusedmayvictim have been

hadthat hetherapistof victim to hishearsay statements the
contact withto be sexualinappropriatein what he believedengaged

hadresulting he receivedpunishmentsbrother and theyoungerhis
(3) not thethat the victim did disclosehis andparents;from

time the acts weretherapistto his at thequestioninallegations
wasoccurred, the fact that henotwithstandingalleged to have

his brother. Wecontact withperceived inappropriatethedisclosing
find no error.

thethatrulingnot contest the trial court’sdefendant doesThe
wehearsay. Accordingly,were inadmissiblemother’s statements

subjects of error.remainingto the twolimit our review
subjecton oftestifyto theexpertState an witnesspresentedThe

expertThe waschild victims of sexual abuse.delayed bydisclosure
containing factshypothetical questions,with a series ofpresented

oncase, opinionanand asked to renderto thispertinent particular
cross-examination, counsel wasDuring defensedelayed disclosure.

contained some factsquestions,to ask whichpermitted hypothetical
nature, an effort toinprivilegedto theirnot in evidence due

however,permitted,was notCounselchallenge expert’s opinion.the
informationprivilegedof thesubstantive evidenceto introduce

thatarguesThein defendanthypothetical questions.thecontained
intoinformationrefusal allow the privilegedthe trial court’s to

rights.constitutionalhim of hisdeprivedevidence
I, maywitnesses beArticle 15 to confrontrightA Partdefendant’s

provided the defen-evidentiary privilegeto overcome ansufficient
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can that admission of information is atprivilegeddant show least
necessary Eason,to his State v. 133reasonably defense. N.H.Cf.

(1990)335, 344-45, 1203, (finding attorney-client577 A.2d 1209
if showingcould be overcome defendant meets burden ofprivilege

need). a rightTo establish a violation of defendant’s of confronta-
tion, ruling preclud-the defendant must show that the trial court’s
ing privileged prejudicedadmission of the information his defense.

345,id. atSee 577 A.2d at 1209. The defendant has failed to meet
this burden.

inThe additional facts presented hypotheticalthe defendant’s
notquestions would have aided the Todefendant’s case. the

contrary, when defense counsel all ofpresented hypotheticalhis
facts and an opinion expert,solicited from the the expert testified
that his first wasimpression that the victim wouldprobably not

words,Indisclose the abuse. other ifeven the trial judge had
thepermitted defendant to admit substantive evidence on the issues

in question, expert’sthe opinion was suchthat information would
himlead to thatbelieve the victim be likely,would less as opposed

—to likely,more to thedisclose abuse a thatfact would contradict
oftheorythe defense at trial.

The defendant’s due process claim likewise must fail. In
order to process I, 15,establish a violation of due under Part Article
“a defendant must show that testimony precludedthe he was from
introducing would have been material and favorable to his defense

waysin merelynot cumulative of Adams,other evidence.” 133 N.H.
826,at above,585 A.2d at 857. As noted introduction of the

privileged information not havewould been favorable to the defense.

CountyIII. Attorney’s Communication

Third, the arguesdefendant that his State and Federal due
process rights were the prosecutingviolated when attorney engaged

ain justicecommunication with the of the superiorchief court
aregarding matter between herself judge originallyand the

assigned to the defendant’s trial. This subsequentlyconversation
toled the recusal of judge,the ofdismissal the butempaneled

jury,unsworn and rescheduling of the defendant’s trial. The defen-
diddant not know the content of this communication until the State

atrevealed its oral argument.nature urgesdefendant us to useThe
our supervisory authority to charges againstdismiss the him for the
alleged prosecutorial misconduct processand due violations that
occurred.

The arguesdefendant countythat the attorney’s conduct in
contacting justicethe chief of the superior court constituted
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egregiousmisconduct that of such an nature thatprosecutorial was
addition,Inwere violated. the defendantprocess rightshis due

when, alia,violated interprocess rightsthat his due werecontends
himself, motionruled on the defendant’sjudgeafter therecusing

torelatingof matters the victim.seeking admissibility privileged
process claims under the StateTo assess the defendant’s due

Constitution, Seeprinciplesto the of fundamental fairness.we look
(1989).534,532, 1175, “AN.H. A.2d 1177Symonds,State v. 131 556

one,is foradjudicatory procedure example,unfairfundamentally
inplaces a asignificant advantage partya a orgives partythat

of his ownparty reapor allows a to the benefitposition prejudiceof
at and misleadingin his an unmeritedplacing opponentbehavior

omitted). the Con-Id. Because Federaldisadvantage.” (quotation
protection in these circum-greaterthe nostitution offers defendant

(1987);Miller, 756,stances, 483 U.S. 765 Smith v.see v.Greer
(1982),209, not a separate219 we need conductPhillips, 455 U.S.

analysis.federal
on,hearinga interthat the court conductedThe record indicates

alia, of mattersadmissibility privilegedmotion forthe defendant’s
1995,10,-1995. 12, courtOn theAprilto victim onrelating Aprilthe

with counsel for both partiesan in-chambers conferenceconducted
the communicationuponrecusal basedconcerning judge’sthe

ofjustice superiorchief thecounty attorneythe and thebetween
case, the deniedjudgehis recusal from theNotwithstandingcourt.

following day.motion thein the defendant’sgranted partin andpart

actions, asoutset, county attorney’sfind thatAt we thethe
actions, do not constituteas of thosewell her later characterization

255, 260,Boetti,misconduct, v. 142 N.H. 699prosecutorial Statecf.
(1997) “when,occurs585, (concluding overreachingA.2d 588

prosecutorthegross negligence,misconduct orthrough intentional
reasonablycoulda situation in which the defendantproducedhas

inproceedingtainted would resultthat continuation of theconclude
and,omitted)), accordingly,ellipsisand(quotationhis conviction”

Moreover,to due werights process.not thedid violate defendant’s
12,1995, conference, judgeafter theat chambersAprilnote that the

himself, allto he asked counselthat he intended recuseindicated
a therenderingto his decision onany objectionthere waswhether

that he hadThe counsel indicatedmotion. defendant’sdefendant’s
Althoughday.order the nextobjection, and court issued itsno the

order, defendantto reconsider that thefiled a motionthe defendant
thehaving byto the been issuedany objectionnot raise orderdid

in the defendant’sthat issue raisedNor wasjudge.recused
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subsequent motion to on county attorney’sdismiss based the
conduct. Finally, the record that FauverJudgereveals re-addressed
at least in part admissibilitythe of the at inprivileged matters issue

motion duringthe defendant’s the course of the trial. Even if we
assume that the defendant properly preserved appealfor the issue

judge’sof whether the ruling uponrecused the defendant’s motion
process,violated due we conclude that the defendant has not

demonstrated any prejudice we find no ofand violation his due
process rights. We considered the remaininghave defendant’s

onarguments merit,this issue and determine them to be without
nowarranting Vogel 321,further discussion. See v. Vogel, 137 N.H.

322, (1993).595,627 596A.2d

803(i/,)New HampshireIV Rule Evidenceof

Lastly, arguesthe defendant that the trial court inerred admit-
hearsay victim,ofting statements the made to his pediatrician,

without first determining purposethe for which those statements
were Exceptedmade. from the hearsay rule are

[statements made for ofpurposes diagnosismedical or
treatment and describing medical orhistory, orpast
present sensations,symptoms, pain, or or the orinception
general character of the orcause external source thereof
insofar as reasonably pertinent treatment,to ordiagnosis
regardless made,of to whom the statements are or when

made, court,the statements discretion,are if the in its
affirmatively finds that the proffered statements were made
under circumstances indicating their trustworthiness.

803(4).N.H. R. EV.
The judgedefendant contends that the erroneously concluded

that the victim’s pediatricianstatements to his were made for the
purpose of medical diagnosis or treatment. “The trial hascourt

803(4),discretion in applying Rule and we will not rulingdisturb a
Lowe,unless it is clearly 271, 273,erroneous.” v.State 140 N.H. 665

(1995)740, omitted).A.2d 742 (quotation We examine three ofareas
inquiry in determining the ofadmissibility evidence under Rule
803(4): intent;“the declarant’s subject statements;ofthe matter the
and whether there are circumstances indicating the trustworthiness

omitted).of the statements.” Id. (quotation Because the defendant
challenges only the first area of weinquiry, confine our analysis
thereto. In cases where the a child,declarant is require“we extra

incare determining the declarant’s intent: proponentThe of Rule
803(4) statements must present evidence establishing that the child
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intent, made theshowing that the childrequisite bythehad
andunderstanding diagnosisthat would further thetheystatements

Id. and(quotationthe child’s condition.”possible treatment of
omitted). uponIt circum-findingis sufficient to base thisbrackets

Id.stantial evidence.

Atpatient.a regularthat the victim wasThe doctor testified
caretrial, primaryhad the victim’s physiciantime of she beenthe

into intenttestifydid not as hisyears. Althoughfor four the victim
doctor, doctor that thehis to his his testifiedcomplaintsreporting

him in June 1994. Thecomplaints when she examinedvictim had two
based theseuponthat she conducted examinationsdoctor testified

ofthe circumstances and conductof which involvedcomplaints, one
complaintThe otherchargedas in the indictments.the defendant

on victim’s arm.poison ivyof thepossibleinvolved the contraction
genitalof victim’s and rectaltheThe doctor conducted examinations

treatment, toif and of his armnecessary,ofpurposeareas for the
victim,Moreover, doctor testified that theivy.for thepoisoncheck

Inanxious, with her examination.cooperatedalthough somewhat
case, that thethis cannot concludeof in welight the circumstances

. .bymade .finding [thecourt’s that “certain statementstrial
or wasdiagnosisof treatment”purposewere for the medicalvictim]

find no error.weclearly Accordingly,erroneous.

Affirmed.

All concurred.
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