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intent, made theshowing that the childrequisite bythehad
andunderstanding diagnosisthat would further thetheystatements

Id. and(quotationthe child’s condition.”possible treatment of
omitted). uponIt circum-findingis sufficient to base thisbrackets

Id.stantial evidence.

Atpatient.a regularthat the victim wasThe doctor testified
caretrial, primaryhad the victim’s physiciantime of she beenthe

into intenttestifydid not as hisyears. Althoughfor four the victim
doctor, doctor that thehis to his his testifiedcomplaintsreporting

him in June 1994. Thecomplaints when she examinedvictim had two
based theseuponthat she conducted examinationsdoctor testified

ofthe circumstances and conductof which involvedcomplaints, one
complaintThe otherchargedas in the indictments.the defendant

on victim’s arm.poison ivyof thepossibleinvolved the contraction
genitalof victim’s and rectaltheThe doctor conducted examinations

treatment, toif and of his armnecessary,ofpurposeareas for the
victim,Moreover, doctor testified that theivy.for thepoisoncheck

Inanxious, with her examination.cooperatedalthough somewhat
case, that thethis cannot concludeof in welight the circumstances

. .bymade .finding [thecourt’s that “certain statementstrial
or wasdiagnosisof treatment”purposewere for the medicalvictim]

find no error.weclearly Accordingly,erroneous.

Affirmed.

All concurred.
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(K.Clauson,Law K. William of Hanover WilliamOffice of
orally),Clawson on the andbrief for the plaintiffs.

(WilliamEC.,Loftws,William R. of Lebanon R. on theLoftws
orally),brief and for the defendant.

j.BRODERICK, The plaintiffs, George T. and LouMary Clark
Hathorn, J.)appeal rulinga of the Superior (Abramson,Court

defendant,requiring pay Loftus,them to the Attorney William R. on
a promissory note. We remand.

I

24, 1987,SeptemberOn purchasedthe Hathorns a group forhome
elderly Batchelder,the in fromLebanon Thomas and Jane who were

represented by Loftus. purchaseThe and sale agreement recited
that the sale was contingent upon the parties agreeing to a
management term,Incontract. fulfillment of this the parties signed
an toagreement have the Batchelders themanage home. That same
day, the $10,000Hathorns aexecuted promissory note to the
Batchelders, which bywas secured a mortgage, partas of the
purchase theprice for The ofproperty. first four subsequent
installments on 24,the note was onpayable September 1989.

1988,In disputea arose concerning Batchelders’ performancethe
contract,under the management which the Hathorns toelected
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1989, declaratory judg-asoughtIn the HathornsJuneterminate.
contractlawfully managementthetheythat terminatedment

Thebudgetaryviolated restrictions.thé Batchelders had itsbecause
an “awarddamages merely requested [of]did not butHathorns seek

express ofattorney’s languagefees” based on thetheir costs and
made no mention of thepetitioncontract. Theirmanagementthe

inBatcheldersLoftus as counsel for thepromissory appearednote.
until November 1991.this matter

1989, the notetransferred andmid-AugustIn the Batchelders
his At thepartial payment attorney’sto Loftus in of fees.mortgage

transfer, approximatelytime of the the Batchelders owed Loftus
$20,000. transfer, Loftusto the Hathorns informedSubsequent the

on the note inthe 1989 installmentthey Septemberthat would hold
judgment litigation.declaratorythe outcome of thependingescrow

of30, 1989, notice thethe Hathorns received writtenAugustOn
however,Hathorns, steadfast in theirThe remainedassignment.

payment.refusal to make
1992, $11,027.40 theagainstIn an was enteredMay judgment

action, thedeclaratory judgment representingin theBatchelders
Inand in that action.attorney’s'Hathorns’ fees costs incurred

1992, petition againstthe filed a the BatcheldersAugust Hathorns
andjudgment against mortgagethat their be set off therequesting

June11993, court ruled in favor of the Hathorns andnóte. In the trial
“subjectin todischargedthat was fullpromissorydeclared the note

Loftus refused therights, any, parties.”the if of third When
the to be a holdermortgage, claimingHathorns’ to releaserequest

note, filed a to titlepetition quietin due course of the the Hathorns
counterclaim, demandingMay timely paymentin Loftus filed a1994.

innote, the trial ruled his favor. The Hathorns thenon the and court
appeal.filed this

II
■ note,not a of theThe Hathorns contend that Loftus was “holder”

byand not indorse-by assignment,that took the notearguing he
erroneously concluded thatthe courtTheyment. also assert that

itof becausein due course” the noteLoftus was a “holder
(1) of a court order on. anjudicial prior'took noticeimproperly

Loftussummary judgment to establish thatmotion forunsuccessful
(2)value,” “goodan definition ofappliednote “for incorrecttook the

(3)faith,” the without “notice” ofthat Loftus took noteconcluded
(4)defense, that not asserttheyruled couldtheir set-off and

on theactionrecoupment declaratory judgmentbecause. their
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management contract arose from a transaction separate from the
promissory note.

The trial court the current of the Uniformapplied version
(UCC), (1994),Commercial Code RSA seq.see 382-A:3-102 et to

conclude inprevailedthat Loftus as a holder Thedue course.
appealing partiesHathorns as the do not thechallenge court’s

Therefore,on this particular assign-decision basis. we measure the
inments of error withaccordance the current version of UCCthe

for ofpurposes this case.
hand,Turning to the atmatter we note that the current UCC

demands that be inLoftus considered a holder due course of the
(1) value, (2) (3)faith,if it for goodnote he took in and without

of to or againstnotice claims defenses it as identified in RSA
382-A:3-302, (1994).including recoupment. RSA 382-A:3-302 The
Hathorns contend that did not satisfy requirements.Loftus these

III

argueThe Hathorns first that toLoftus failed become a “holder”
of note pleadingsthe because his and initial sworn testimony in the
quiet title action demonstrate that tookhe the note by assignment,

(1994)not by indorsement. See RSA 382-A:3-201 (proper negotiation
indorsement).for “holder” status requires Although the Hathorns

thatargue the trial court ignored the essential ofelement indorse-
inment determining note,whether was aLoftus holder of the the

record indicates In onotherwise. ruling parties’ requeststhe for
findings law,of fact rulingsand of the court specifically found that
the Batchelders had indorsed the tonote Loftus. While Loftus failed
to produce the original lost,note at trial claiming it was the court
applied an exception productionto requirement,the see RSA

(1994),382-A:3-309 from which the Hathorns have not appealed.

Though pleadingsLoftus’ and initial intestimony the quiet
title action revealed that he based claimhis to enforce the note on

indorsement,an assignment, and annot his ultimate testimony was
concede,different. theAs Hathorns eventuallyLoftus testified that

the note bywas indorsed the Batchelders but later lost. The trial
court accepted testimony.this Because the trial court’s finding is

record,supported theby we find no error. See Guaraldi v. Trans-­
.457, 461, (1992)­Lease 136 N.H.Group, 648,617 A.2d 650

IV

The Hathorns arguenext that trialthe court by takingerred
judicial of a priornotice court order which denied Loftus’ renewed
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the wassummary givento establish that notejudgmentmotion for
findings denyingthat in an order“for Hathorns contendvalue.” The

subsequent hearinga onlegal weightno atsummary judgment have
onimproperlytrial court relied theagreemerits. We that thethe

in this to rule that the “for value”summary judgment order case
(1997)491:8-a,See RSA IIpreviously established.element was

(facts summary judgmentofpurposein as true foraffidavits taken
motion). presentedthat Loftusjudgment order notedsummaryThe

note,fair for the and thus concludedproof exchangedthat he value
court,to issue.” Therespect [that]his burden withthat he had “met

however, summary because issues ofultimately judgmentdenied
summary judgmentIt not grant partialmaterial fact remained. did

element, record reflect that Loftuson the value” nor does the“for
Therefore, improperlyan order. the trial courtsuchrequested

inof the orderportion summary judgmenton thisrelied selected
ruling on the merits.

Loftus, however, trial court’sdespitecontends that the
in written decision onsummary judgmentto order itsreference the

merits, requested findings of factgrantedit properlythe several
thatthe “for value” element. Loftus assertsthat he had established

for theaffirmingas an basisfindings independentservethese
the “for value” element was satisfied. Whilecourt’s conclusion that

on factualruling requestedof the court’s thean isolated review
it “for value” element wasthat found that thefindings suggests

merits, on theon court’s order merits states:established the the

order],found, in that[summary judgmentThe . . itscourt.
for the Conse-Loftus fair value note.Attorney exchanged

require-not the fair valuethis court need addressquently,
in course status.ment of holder due

ofrequested findingsA this and factreadingconsistent of order the
factualgranted requestedthe “for value”suggests that the court
order,summary judgmenta of its reliance on thefindings as result

by Becausesuggestedon the alternative basis Loftus.rather than
summary order wasjudgmenttrial court’s reliance on thethe

findingsfor on the “for value”appropriatewe remandimproper,
the record.existingelement based on

V

trialNext, argument that the courtwe address the Hathorns’
of and“good byan incorrect faith”by applyingerred definition

the asrelationshipLoftus’ close to Batchelderswholly ignoring
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attorney originaltheir in the sale and theproperty subsequent
The Hathorns assert that the trial court erred when itlitigation.

subjectivepurelya standard in that Loftusapplied concluding
goodacquired They arguethe note in faith. that while the former

the faith” to mean in fact in“good “honestyversion of UCC defined
382-A:l-201(19)concerned,” (1961),the conduct or RSAtransaction

standard, Co.,purely subjectivea Balon v. 113see Cadillac Auto.
194, (1973),108, 112,N.H. 303 A.2d 196 the current UCC includes an

objective element of “reasonable commercial standards of fair
382-A:3-103(a)(4) (1994).dealing,” RSA

the trial court appliedWhile the current version of the UCC
to the its thatgenerally,case conclusion Loftus took the note in good
faith subjectivewas based on the purely standard of the former

acceptUCC. Because we applicationthe of the current version of
to us,the this underUCC case the circumstances before we must

conclude that the courttrial an incorrect ofapplied “gooddefinition
faith.” weAccordingly, remand this forissue the trial court’s
consideration.

VI

The argueHathorns also that the trial court erred by concluding
that Loftus theacquired note ofwithout notice their ofdefense

Theyset-off. thatcontend the court iterred when concluded that
notLoftus did notice of ofhave their claim set-off to the note

declaratorybecause the judgment petition equitableHathorns’ was
in andnature Loftus subjectively theybelieved that were tounlikely
prevail. The Hathorns assert that the recognizecourt failed to that
their request attorney’sfor infees and costs the declaratory
judgment petition constituted a of ordefense set-off “defense or
claim in recoupment,” preventing Loftus from a inbecoming holder
due initiallycourse. We the synonymousaddress Hathorns’ use of
the “recoupment”terms and “set-off.”

usedRecoupment may defensively affirmativelybe or and encom­
passes rightthe of a to reduce or plaintiff’sdefendant eliminate the

(1)demand either because the not withplaintiff compliedhas some
(2)cross-obligation sues,the on plaintiffunder contract which the or

the plaintiff has violated legal duty makingsome in or performing
42, 44,that contract. Steel v. Edgcomb,Zurback 120 411Corp. N.H.

(1980).153, 155 nature,ByA.2d its a claim recoupmentor defense in
concerning a negotiable instrument must fromarise the transaction

gave id.-,that rise to the instrument itself. See RSA 382-A:3-­
(1994).305(a)(3) Set-off, however, applies when “there are mutual
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at the time ofthe and defendantplaintiffdebts or demands between
(1997),action,” RSA andof 515:7plaintiff’sthe commencement the

arise out of transac-recoupment, separatethe mutual debtsunlike
1957).(D.N.H.Clark, 65,tions, Supp.v. 159 F. 66-67see Stanley

in this case.nor the Hathornsrecoupment helpsset-offNeither

and costsFirst, attorney’sfor feesrequestthe Hathorns’
petitiontheirthe of contract inmanagementto terms thepursuant

ina claim or defensedeclaratory judgment cannot constitutefor
the transaction fromit not arise out ofrecoupment because did

from of thepurchase groupnote note arose thewhich the arose. The
thecosts arose fromattorney’sclaim for fees andhome. The

man­of contract. While themanagementbreach theBatchelders’
sale,theoriginally propertystemmed fromagement contract

condi­agreement simplyand sale waspurchasefulfillment of the
contract, not on thethe managementtioned on the execution of

The partiesunder it.obligationsof theirparties’ performance
sale, and thereaf­precedent, completed thesatisfied this condition
Subsequent per­note.promissoryandmortgageter executed the

contract and the note weremanagementformance theunder
exclusive; not thethus, of one did affectmutually non-performance

the requestthe other. Because Hathorns’validity or enforcement of
ofand from the Batchelders’ breachattorney’sfor fees costs arose

contract, from noteseparatea transaction themanagementthe
itself, recoup­a claim or defense ofit cannot characterized asbe

382-A:3-305(a)(3) (1994) ofcomment 3 (examplesment. RSASee
in recoupment).claims

fees and costs couldSecond, request attorney’sthe Hathorns’ for
at time Loftusclaim defense of set-off thenot constitute a or

RSAit was not See 515:7acquired liquidated.the note because
(“mutual ... at the time the commencementdebts or demands ofof

added)); (1997); Peti­RSA 515:8plaintiff’s (emphasisthe action”
(1953).200, 551,ser, 198, A.2dN.H. 96 552Key­tion 98of

attorney’sif for fees and costsFinally, requesteven the
set-off, compromisea of it could notconstituted claim or defense

nature,set-off, itsbyholder in due course becauseLoftus’ status as
rise to the note. Seegavedoes arise from the transaction whichnot

LAWRENCE,& L. COMMERCIAL6A W. HAWKLAND UNIFORM
382-A:3-305(a)(3)3-302:18, (1993);§ at RSACODE SERIES 130

clarifyin law that transferee(resolving3 case tocomment division
tofrom claims or defenses unrelatedprotectedof instrument is

arose).transaction from which instrument
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rejecting anywhile the trial court’s rationale forAccordingly,
orrecoupment mayset-off or have improper,claim defense been we

rulingaffirm its on this reached theissue “because it correct result
and groundsthere are valid alternative to reach result.”that Echo

Bank, 566, 569,Consulting ConwayServices v. North 140 N.H. 669
(1995).227,A.2d 230

VII

Finally, we address the Hathorns’ that the trialargument court
erred by concluding managementthat the contract litigation arose
from sale,a different than gavetransaction the property which rise
to the promissory Theynote at issue. that if managementassert the

transaction,contract and the promissory note arose from the same
then subjectLoftus was to the recoupmentdefense of under RSA
382-A:3-805(a). alreadyWe have that managementconcluded the
contract litigation arose from a transaction fromseparate the
property and not togivesale thus it could rise a claim or indefense

382-A:3-305(a)(3).recoupment. Therefore,See RSA we need not
address this issue further.

Remanded.

JOHNSON,J., sit;did not the others concurred.

Strafford
No. 96-787

HampshireThe State of New

v.

David Fischer

February 3, 1999


