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Rockingham
No. 96-366

Workplace Systems, Inc.

v.

CompanyProperty Casualty & a.Insurance&CIGNA

8,February 1999

(JohnLLP, Boston, M.of MassachusettsEliotFoley, Hoag &
thebrief, orally), plaintiff.and Stevensa. on Mr.Stevens & forthe

Brown, (Kevin a. onM. &Fitzgeraldof ManchesterPeabody &
Hartfordbrief, defendantorally),and E. Cohn forthe Marcus

Indemnity Company.andAccident

Dover,Burns, P.A., of forRockefeller,&Hinchey, CoxBryant,
joins in theCasualty Company,Lumbermen’s Mutualdefendant

Indemnityand Company.of Hartford Accidentbrief defendant

Concord,PC.,Hall, Morse, Anderson, of for& Spinella,Miller
injoins the briefCompany,Mutual Insurancedefendant Merchants

Indemnityof Hartford Accident and Company.defendant

Associates, PLLC, Londonderry, forof defendantBoutin &
joins in the briefCasualty Insurance Company,&PropertyCIGNA

Indemnityand Company.of Hartford Accidentdefendant

Hanover,St'ebbins, of for defendantBradley, Harvey,Wood &
noCompany, filed briéf.United States Fire Insurance

Inc., theJOHNSON,. Workplace Systems, appealsplaintiff,J. The
J.) its for(Gray, dismissing petitionof the CourtSuperiordecision

jurisdiction. Seesubjectfor lack of matterdeclaratory judgment
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(amended(1983) 1996).1994,1992,RSA 491:22 We reverse and
remand.

A ofreview the plaintiff’s pleadings followingreveals the perti-
nent facts. UniversitySee Putnam v. New Hampshire, 138 N.H.of

(1994) (when238, 239, 156,637 A.2d 156 a toconsidering motion
dismiss, true).plaintiff’sthe court pleadingsassumes to be The

1989,aplaintiff petition declaratory judgmentfiled for in see RSA
491:22, seeking a of coveragedetermination under a ofnumber
general liability policiesinsurance and umbrella byissued the five

companiesdefendant insurance between 1971 plaintiffand 1988. The
petitionfiled the after the United States Environmental Protection

(EPA)Agency ininformed it October 1988 that it formay be liable
associated cleanupcosts with the of at ahazardous materials landfill

(1995in Londonderry, generally §§see 42 seq.U.S.C.A. 9601 et &
1998); (1995),§42Supp. U.S.C.A. 6973 plaintiffand the had

1992,incurred significant costs in that effort. In September both the
EPA and the State of inHampshireNew filed actions federal district

againstcourt plaintiff seekingthe for the ofcompensation cost
cleaning up Londonderrythe complaints alleged,site. The inter
alia, plaintiffthat the for cleanupwas liable costs because it had
arranged disposalfor the or treatment of hazardous materials at the
Londonderry site.

January 1994,In defendant IndemnityHartford Accident and
filedCompany a motion to dismiss and motion for summary
injudgment declaratory judgmentthe action alleging that the

superior court lacked subject jurisdictionmatter plaintiff’sover the
petition because declaratory judgmentunder the in atstatute effect

time, (1983),that see RSA 491:22 that action could beonly utilized
to coveragedetermine for cases filed in a New Hampshire state
court. See Scully’s Auto-Marine Upholstery Co.,v. Peerless Ins. 136

65, 67, (1992).635,N.H. 611 A.2d 636 superiorThe agreed,court and
filed,the plaintiff appealed. that appealAfter was 491:22RSA was

amended to theallow superior court to entertain a declaratory
judgment action to determine coverage under an insurance policy

underlyingwhere the writ giving rise to was inliability filed federal
1994,Seecourt. Laws ch. Consequently,37. we theremanded case to

superiorthe court for rulingreconsideration of its in light of the
remand,amendment to RSA On491:22. the superior court ruled that

the amended version of 491:22RSA should not appliedbe retrospec-
andtively dismissed the action.plaintiff’s appealThis followed.

appeal,On the plaintiff contends that the amended version of RSA
applies491:22 because the amendment was remedial and did not

affect the substantive of therights parties. agree.We
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to a statute shouldis silent as whetherlegislature“When the
turns oninterpretationretrospectively,or ourapply prospectively

or proceduralsubstantiveparties’affects thethe statutewhether
(1994).394,392, 953, 955Hamel, 138 643 A.2dv. N.H.rights.” State
it wasrights,affects substantivea statutepresume that whereWe

Johnson,v. 134 N.H.only. See Stateto apply prospectivelyintended
or(1991). is remedial570, 498, Where the statute572, 500595 A.2d

reversed,nature, however, is and thethe presumptioninprocedural
retroactively pendingto thoseto“usually applyis deemedstatute

yet goneof statute' have notdate thecases which on the effective
Hamel,which the statutestage pertains.”the tobeyond procedural

omitted).394, 955 (quotationat 643 A.2d at138 N.H.
version ofas to whether the amendedlegislature was silentThe

1994,retrospectively. See Lawsorapplies prospectivelyRSA 491:22
a whoseallowing partymust whethereh. We therefore decide37.
a declaratorypursuein federal court tounderlying writ was filed

orrights of the ispartiesaffects the substantivejudgment action
The court ruledchange. superiora ormerely proceduralremedial

statute,a RSA 491:22-aheld that relatedpreviouslythat because we
provingit shifts the burden of(1997), is becausesubstantive

insurer,to the see Merchantsfrom the insuredcoverageinsurance
360, 365,Inc., A.2d112 N.H. 298Co. v. Serv.Mut. Ins. Transformer

112, (1972), access to thatallowing“an amendment broader116
substantive, thanratherburden-shifting also becomesprovision

trial courtcontends that theplaintiffin nature.” Theprocedural,
merely expandedto RSA 491:22because the amendmenterred

courts, or diminish theenlarge parties’to and did notaccess the
by theobligations policiesthe insurance issuedrights and under

that, most,at the amendmentThe assertsplaintiffdefendants.
the duties atdeterminingfor insurers’procedurea newestablishes

agree.otherwise. Wepossiblethan bean earlier date would
byare thejudgmentsfor means createddeclaratory“Petitions

partiesof at an earlier date thandetermining rightsforlegislature
364,Mutual, 112 atMerchants N.H.possiblewould otherwise.”be

added). subjectthe matterBy expanding115 (emphasis298 A.2d at
declaratory judg-to aof court entertainjurisdiction superiorthe

action, the insured another avenuelegislature merely gavethement
rights. Propertyits See Ownersexistingwhich to determinethrough

(1971) (statute915,363, 365, A.2d111 284 916Sholley,Ass’n v. N.H.
court not sub-jurisdiction changeof didexpanding personamin

which tomerely byanother meansprovidedbutrightsstantive
Indeed, of“burden-shifting” provisiontheadjudicate rights).those

already underlying policiesin effect when theRSA 491:22-a was
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by 1969, Thus,issuedwere the defendants. See Laws ch. 255:1. the
parties subject burden-shiftingwere to the ofprovisions RSA

Therefore,of491:22-a at the time contract formation. the increased
of the declaratory judgment merely parties’reach statute allows the

adjudicated forum,torespective rights be in additionalan see
365, 916;111 atSholley, EldridgeN.H. 284 A.2d at v. Eldridge,cf.

611, (1993) (statute615, 1031, establishing136 N.H. 620 A.2d 1033
procedure “itapplied retrospectivelynew because neither creates

duties”),norany obligations anynew establishes new and at an
date, Co., 364,earlier see Mut. Ins. 112Merchants N.H. at 298 A.2d

at 115.

Further, adopting superior positionthe court’s that because
rights,RSA 491:22-a inany changeaffects substantive the court’s

jurisdiction to declaratory judgmenthear actions is also substan­
tive, would mean that any enlargesstatute which or reduces the

jurisdictioncourt’s to anentertain action could not appliedbe
greatThis isretrospectively. against weightthe of our Inauthority.

many instances have found properwe the retroactive ofapplication
orprocedural remedial statutes that may have altered the outcome

of the orcontroversy subjected parties to criminal or civil actions
See,which Hamel,otherwise would have been barred. 138e.g., N.H.

(extension394-96,at 643 A.2d at of955-56 criminal statute of
substantive);not Eldridge, 614-15,limitations N.H.136 at 620 A.2d

(amendmentat 1033 supportto child modification statute not
opens upsubstantive because of inquirynew channel into propriety

modification); Patten, 413, 416, 190,of Norton v. 125 N.H. 480 A.2d
(statute(1984)192 lowering age majority therebythe of and

reducing in whichperiod bring remedial);to a claim In rewas Snow
Estate, 590, 592, (statute1095, (1980)120 N.H. 419 A.2d 1096-97

remedial);reforming guardianship Preston,laws was State v. 119
877, 880-81, (1979)N.H. 792,409 A.2d 793-94 (enlargement of

statute of in paternitylimitations issuit remedial and not substan­
tive); 365, (statuteSholley, 111 N.H. at 284 A.2d at 916 expanding in

substantive).personam jurisdiction notwas The fact that implemen­
tation of the amended of may parties’version RSA 491:22 alter the

byrelative positions allowing the to file aplaintiff declaratory
judgment action does in itselfnot make the amendment substantive.
Accordingly, we find insuperiorthat the court erred granting the

todefendants’ motion dismiss.
It is true that we found the ofburden-shifting provision RSA

491:22-a to be fundamentally change[d]“[i]tsubstantive because the
relationship partiesbetween and in athe so[did] fashion that
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of their rights.”determinationon the ultimatesignificantly bears
269, 271,Co., 117 N.H.v. Home Ins. Indem.Liberty Mut. Ins. Co.

Mutual,(1977); 112 N.H. at1171, see MerchantsA.2d 1173371
however,364-65, recognized,have also thatat 115-16. We298 A.2d

creatingin a substantivea a statutechangeor remedialprocedural
changethat as well.automatically render substantivedoes notright

880, inPreston, (changeat A.2d at 793-94 statute119 409See N.H.
416,remedial); Norton, at 480 A.2d at 192125 N.H.of limitations is

(same). a not known atrightstatute creates“The fact that the
that createsthe limitation in the same sectioncommon law or has

the construed as anot that limitation berightthe does dictate
Preston, 880,at 409119 N.H.right.”condition of the substantive

(remedial615,793; at at 1033136 N.H. 620 A.2dEldridge,A.2d cf.
153, 155, 156,forum); G., 412Fayre 120 N.H.change affecting In

1014, (1980)1012, that allowed(procedural change1015A.2d
in termination ofto order evaluationsprobate psychiatriccourt

thoughretrospectively evenparental rights properly appliedcases
affected).burdencourt that State’srecognizedthe

not,Furthermore, any way,in affect theholding todayour does
By RSAvalidity holding enactingof our in Merchants Mutual.

491:22-a, substantively changed legalthe the relation-legislature
Mutual, 112parties proceedings,”of the “in such Merchantsship

116,365, and that statute could not beat 298 A.2d at thusN.H.
contrast, RSAamendment toIn the narrowapplied retrospectively.

to agrants insureds accessmerely expanded491:22 in this case
at the time of contract.process existing

of the court andruling superiorwe reverse theAccordingly,
opinion.for further consistent with thisproceedingsremand

Reversed and remanded.

All concurred.


