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(Andrew D.Branch, P.A.,Devine, of ManchesterMillimet &
orally), plaintiff.for theon the brief andDunn

(MichaelP.A., B.of ManchesterO’Shaughnessy,&McDonough
brief, and Mr.on theRobertsonO’Shaughnessy Cindyand

Timberlane/Hampsteadfor defendantO’Shaughnessy orally),
School District.

(CharlesPeters, Chiesa,Starr, ManchesterDunn & ofWadleigh,
forbrief, orally),and Mr. Dunn defendanton theJ. Dunn & a.

Inc.Engineering,Process

(Blake andP.A., Suttonof Manchester M.Mallory,Bouchard &
brief, orally), for defendantand Mr. Suttonon theStephenRobert S.

League.Timberlane Soccer

(Martin D.Hollis, L. and WilliamConcord GrossofSulloway &
Association, asbrief), for the American InsurancePandolph on the

amicus curiae.

(Cordell on theReno, P.A., A. Johnston & a.Orr of Concord&
MedicalHampshireand Newbrief), Hitchcock Clinicfor The

Association, as curiae.amiciUnderwritersMalpractice Joint

onNixon, Hess, P.A., B. Johnston(Kathrynof ManchesterHall &
Association,Lawyers asbrief), Hampshire Trialthethe for New

amicus curiae.

action, see RSAHORTON, of a deathFollowing wrongfultrialJ.
$925,000 to(amended 1997, 1998), jurythe awarded(1,997)556:12

ofof the estateas administratorthe Robert Marcotteplaintiff,
Superiorthat theplaintiff arguestheappeal,Marcotte. OnNicholas

J.) defendant(Fauver, againstthe verdictabatingerred inCourt
district)(school $150,000.toDistrictSchoolTimberlane/Hampstead

defendants,(1997). thecross-appeal,OnSee RSA 507-B:4
district,(soccer schoolleague) and theLeagueTimberlane Soccer
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(1)superior permittingthat the court erred: in plaintiffcontend the
life,to introduce evidence of loss of also known as damages;hedonic

(2) maythe that it loss of asinstructing jury consider life an element
(3) evidence,indamages; admittingof certain including computer

decedent,and of thediary photographsentries his andbelongings,
(4)scene; in refusingthe accident and to set aside the verdict as

addition,In leagueexcessive. the soccer theargues that trial court
tofailing provide requestederred in various instructions. Wejury

the againstreverse the abatement of verdict the school anddistrict
remaining rulings.affirm the

A representative league designedof the soccer seta of soccer
goals by designa inmodifying goalfound a manufacturer’s publi-

In manufacturingcation. the goals, Engineering,Process Inc.
(Process Engineering) designmade additional fur-modifications

1985,Inby league.nished the soccer the leaguesoccer donated the
district,310-pound goalssteel to the school assembling and install-

oning grounds.them the school district’s The goalssoccer were
apparently 1989,used without incident until March when one of the
goals at the Pollard School in tippedthe defendant school district
over, injuring a student.

injuredAnother Pollard School student anwas in accident
involving one of ingoalsthe August 1989.

27, 1989,SeptemberOn School,atduring recess the Pollard
Nicholas from injuriesMarcotte died sustained when a fellow
second-grade student tipped over one of the goals,unanchored
striking in plaintiffNicholas the head. The commenced a wrongful

(1)death action alleging: that the leaguesoccer and Process
Engineering fabrication,innegligentwere design,the andtesting,

(2)installation of the goal;soccer and that the school district was
innegligent failing to maintain groundsits in a safe and reasonable

condition when it orknew knownshould have of the dangerous
ofnature the goal.soccer

trial,Prior to the trial court denied the defendants’ motion to
of damages trial,exclude evidence for loss of life. At the plaintiff

introduced the computerized diarydecedent’s and ofphotographs
the decedent and his belongings. The plaintiff also introduced
photographs of the accident scene. The jury found the defendants

andjointly severally for Nicholas,liable the death of and awarded
$925,000damages of plus interest and tocosts his estate. Process

Engineering subsequently settled with plaintiffthe and withdrew
its fromappeal this court.
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I. VerdictAbatement of

in abatingthat trial court erred theargues theplaintiffThe
$150,000.district to The school districtagainst the schoolverdict

of theany challenge to abatementplaintiffthat the waivedasserts
action,declaratorya seeby failing judgmentto file eitherverdict

(1997), to thepleadings prior objectingor other toRSA 491:22
however, for astatutory procedure, obtainingmotion to abate. The

mandatory dutya to use thatimposedoes notdeclaratory judgment
Co., 727, 730,127v. Ins. N.H. 507Howardprocedure. HartfordCf.

(1986). Furthermore,230, objection theplaintiff’sthe toA.2d 231-32
trial court and the school district withprovidedto themotion abate

v.to address the issue. Statetimely opportunityan andadequate Cf.
(1991).405, 407, 243,Tselios, 593 A.2d 245134 N.H.

I,merits, 507-B:4, that theprovides “[liabil-the RSARegarding
bodily injury, injuryfor ority governmental personala unitof

by broughtone in actionsdamage any personsustainedproperty
507-B:4,$150,000.” IIIto RSA directschapterthis is limitedunder

the limitsto the extent it exceedsanythe “abate verdictcourt to
thisprescribed in section.”

(1998)loss, 412:3 authorizes therisk of RSAprotect againstTo
subdivisions, districts, toincluding schooland municipalState

The statuteprocure liability provides:insurance.

anyor subdivisionany municipalIn action the stateagainst
a soon account of risk insuredliabilitythereof to enforce
municipal subdi-or state oragainst, insuring companythe

as apleadallowed to defensevision thereof shall not be
damages from theliability resultingfrom forimmunity

. . how-. provided,of functionsperformance governmental
theever, in such case shall not exceedliability anythat

of orpolicyin the insurance ascoverage specifiedlimits of
507-B,in RSA shallliabilityto definedgovernmental units

specifiedlimit the limit in RSApolicynot exceed the or
507-B:4, is and courthigher,if whichever theapplicable,

toanyin such action the extent thatshall abate verdictany
limit.it exceeds such

added).412:3 (emphasisRSA
accident, underof the school district was insuredAt the time the

$1,000,000 liability limit andpersonal injurya aprimary policy with
$4,000,000 limitpersonal injurywith apolicyan umbrella”“excess

The insuranceCompany. primaryInsurancebyissued Reliance
atendorsements, two which are issueto certain ofpolicy subjectwas

provides:The endorsementhere. first
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charged herebyIn consideration of the ispremium it
agreed Liabilityunderstood and that the General Declara-

tions form ... is to read as follows:
Injury Injuryand Limit*AdvertisingPersonal

$150,000. per person/$500,000. per occurrence

The second endorsement states:

In of premium charged herebyconsideration the it is
agreed liabilityunderstood and that the of aslimits will be

endorsement],onthey appear first except:[the
specific liability1. Where the of RSAlimits N.H. 507-B

do not orapply,
if any liability2. limit of 507-BN.H. RSA is found beto
unconstitutional then the limit willpolicy be

—Injury $1,000,000.and Advertising Injury*Personal

argues $1,000,000The plaintiff that the primary policy provides in
personal injury andcoverage attemptthat the insurer’s to restrict

itscoverage through limiting endorsements contravenes the letter
and of agree.intent RSA 412:3. We

interpretationThe of an insurance is apolicy question of law for
this court to decide. Co.,See Weeks v. St. FirePaul & Marine Ins.

641, 643, 772, (1996) omitted.)140 N.H. 673 A.2d 774 (quotation “We
plaintake ordinary meaningthe and of context,the inpolicy’s words

and we construe the terms of the policy as would a reasonable
person in the position of the insured onbased thanmore a casual

ofreading the aspolicy Higha whole.” Country Assocs. v. N.H. Ins.
Co., 39, 41, 474, (1994).N.H.139 648 A.2d 476

We the togetherread two endorsements as topurporting offer the
school $150,000district personal injury coverage of per person,

liability :4,unless the I,limit set forth in RSA 507-B is either
orinapplicable unconstitutional. If such statutory provision is either

inapplicable unconstitutional,or the primary policy provides
$1,000,000 in personal injury coverage. We conclude that RSA
507-B:4, I, does not aapply governmentalwhen unit purchases
liability insurance that applywould but for statutorythe liability
limit Accordingly,itself. we hold that the trial court in abatingerred
the verdict under RSA Although412:3. the school maydistrict

capassert the on its liability, its insurance company may not.
Reliance Insurance Company $1,000,000remains liable to theup
limit of its primary policy.

holdingOur flows from the intent behind RSA 412:3. In
v. Grafton, 32, (1951),Cushman 97 N.H. 79 A.2d 630 this court



336

did notliabilitythat of insurancecounty’s purchaseaconcluded
municipal immunityofthen-existing inapplicable.the rulerender

is34-35, liability79 reasoned that insuranceId. at A.2d at 632. We
liability,in not to createto insured the event ofdesigned protect the

35,at 79 A.2dnot exist. Id.liabilityor increase that would otherwise
decision, legislature promptlythe theFollowingat 632. Cushman

197;1951,Laws ch. seeto RSA 412:3. Seepredecessorenacted the
224, 226, 926,84N.H. A.2dCompany,v. Insurance 97also Consoli

(1951). permit recoveryRSA 412:3 tothe of ispurpose927 Since of
the of insuranceupunits to limitdamages against governmental

722, 727,Manchester, 114 332 A.2dv. N.H.purchased, see Merrill
(1974), the378, interpretation interplayto an ofadopt382 refusewe

I,412:3, 507-B:4, primaryand the school district’samong RSARSA
of therecovery damages despitepolicy that would limit the

coverage.insurancepurchase of additional

DamagesII. Loss of Life
by allowingthat trial court erred theargueThe thedefendants

damages byof life andloss ofplaintiff to introduce evidence
it estate for suchcompensatethe that could theinstructing jury

Wedamages. disagree.
jury plaintiff maythat the recoverThe trial court instructed the

life, distinctfor the loss of fromdecedent’sseparate damages
resultingorcapacity expensesreasonabledamages earningfor lost

The court instructed thedeath. See RSA 556:12.from the decedent’s
jury:

compen-is beThe of Nicholas Marcotte entitled toestate
oflife, themeaning probable lengthfor the loss ofsated

It toinjury.life for the is entitledNicholas Marcotte’s but
Inshorteningthe of his life. othercompensatedbe for

you, afterwords, compensation bybe awardedthere should
evidence,the which Nicho-recognizesdue consideration of

life,of toinability,las virtue his shortenedbyMarcotte’s
hewaya in a he would have hadenjoyon and lifecarry

is tofind that the estate entitled beagain, youlived. Once if
what this amount wouldhave to assessyoucompensated,

be.appropriately

of aslegislature“the of the intent thewe are final arbiterBecause
Telles, 344,statute,” 139the State v. N.H.in the words ofexpressed

554, (1995), analysis with an346, beginA.2d we our653 556
the death statute.wrongfulof the oflanguageexamination

provides:RSA 556:12



337

If the of the deceased is andparty plaintiff,administrator
of was caused theparty by injurythe death such com-

action,of in the the mentalplained physical painand
inby ofconsequence injury,suffered the deceased the the

reasonable occasioned to hisexpenses by injury,estate the
probablethe duration his the injury,but and hislifeof for

life,capacity to earn hismoney during probable working
may damagebe considered as elements in connectionof

law,with other elements inbyallowed the same manner as
the deceased had survived.if

added.)(Emphasis wrongfulWhether the death statute allows the
to damagesestate recover for loss of is questionlife a of first

impression for phrasethis court. We conclude that “the probablethe
duration of his life but for the ininjury” permitsRSA 556:12 such
a recovery.

intent,When adetermining statute’s we first to plainlook the
ofmeaning Smith,the statute’s See v.words. Town 131of Wolfeboro

452, (1989).449, 755,N.H. 556 A.2d 756 Where the of alanguage
face,statute is on subjectclear its its is notmeaning to modification.
Prods., Inc., 20, 23, 640,See v.Corson Brown 119 N.H. 642397 A.2d

(1979), (1980).appeal remand, 665,120 N.H. 421 1005A.2d Weafter
consistently “legislativehave held that intent is to be not infound

intended,what the legislature might rather,have but in the meaning
of Dushame,what it say.” 309, 314,did State v. 136 N.H. 616 A.2d

(1992)469, omitted).472 (quotation
plainThe oflanguage RSA 556:12 establishes that where the

bydecedent’s death “was caused injury complainedthe of in the
action,” the of“probable duration his life but for injury” maythe be
considered as an element of in todamages addition the other
enumerated damage elements: mental physicaland pain bysuffered

deceased,the reasonable occasionedexpenses to the decedent’s
estate, and probable earnings.future lost If ofduration life tois be

anconsidered as element of damages, factors,then its constitutive
life,such as ofquality can also be inconsidered suchassessing

damages. 159, (N.D. 1985)v.Sherrod 629 F.Berry, Supp. 163 Ill.Cf.
(allowing testimony damages”of “hedonic as the “economic . . .

. . .moral . . .philosophical all the you[and] value with which
rev’d,life”), (7thmight 1988)hold on grounds,other 856 F.2d 802 Cir.

(en banc). As one commentator noted:

The phrase [probable of . .duration life . forbut the
injury] cannot be read to ofmodify any the other elements

damagesof described has apparentand no other purpose.
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thatprovidesin this the statute a decedent’slight,Viewed
the a would'may expectancyrecover for life decedentestate

by theenjoyed untimelyhave for the death causedbut
defendant.

3,Holmes, Practice, (SpringBARTrial 13 N.H. TRIAL NEWS 3
1993).- ;

assertion, meaningthe “the probableto ofContrary the dissent’s
need toinjury” plain, avoidinghis but for the is theduration of life

v.history. Academyto Brewster Townlegislative Seeresort of
(1997)384, 1240,382, 1241 (legislative142. 701 A.2dWolfeboro, N.H.

statutory plain). phraseThehistory languagenot consulted when
if hadinjurylife the notlikely lengthto the of the decedent’srefers

occurred, of theis, that the decedent lost as a resultthat the life
acknowledge may precisethat be theinjury. We what unclear-are

to and calculationsof the of life be considerednature attributes
for life. That samein to loss ofperformed damagesorder estimate

however, andplain readingthe of “mentaluncertainty, afflicts
suffered,” ofsimilarlya elementintangiblewhich isphysical pain

182,Gelinas,v. 104DuguaySee N.H.damages- under RSA 556:12.
law).(1962) (decided451, Yet the185, prior453 under182 A.2d

phrase, judicial interpretation,in absentinherent thatambiguities
702-04, 212,see, 698, 622 A.2dv. 136 N.H.e.g., Campbell,Thibeault

(1993) (mental to include sufferedinterpreted anguishpain215-16
accident), not it underanticipating inapplicablein have rendered

facttrier of with the difficultour law. Just as-we have entrusted the
dollars,”into 104pain anguish Duguay,and“[translatingtask of

453, the185, similarlyat we it withat 182 A.2d entrustN.H.
law . . .assessing damages for loss of life. “Theunenviable task of

can, crudely.it ofjustice although necessityto do. as bestundertakes
good judgment.”.of is left to the trier’sproblemThe-solution the

(citation(Conn. 1974)770,Raccio, A.2d andv. 353 775Waldron
omitted).- statute,plainIn of a wequotation reading-the language

therequire,as would thandeeper,need not delve the dissent
Reid, 418, 422, 594on See v. 134 N.H.meaning clear its face. State

(1991).160,A.2d 163
Likewise, arguments thatreject “probablewe the defendants’

for oninjury” places parametershis life but theduration of-
Accordingearn to“capacity money.”the todamages for decedent’s

commasthe ofEnglish punctuation, placementnormal ofrules
conjunction,theenumerated and beforebetween each element

-as aare to be read“and,” that the elementsgenerally dictates
Dir.,v.Coal Min.of items. Elliotconsecutive series discrete Cf.
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(3d 1994)616, (under17Comp., F.3d 630 Cir. normalof Wkrs.Office
Englishrules of punctuation, separatingcommas innouns series

disjunctive series);and before indicate that nouns to be asare read
LaPorta, 1989)v. 132,Van Patten 539 N.Y.S.2d 134 Div.(App.

(comma disjunctivebefore intentindicates to discriminate between
sentence).parts of The elements enumerated in RSA 556:12 there­

fore must readbe as discrete items of eachdamages, a distinct part
of the series.

More significantly, the modification of capacity moneyto earn
during the more specific term “working life” indicates that the
clause describing “probable duration of life” and the clause describ-

theing decedent’s to earn“capacity money hisduring probable
working separatelife” were inissues the of thecontemplation

Otherwise,statute’s drafters. the element of “probable duration of
for injury”his life but the is mere surplusage. The notlegislature is

presumed to waste or provisionswords enact redundant and
ofpossible, everywhenever word a statute givenshould be effect.

Serv.,v. Bay 540, 543,See Merrill Great Disposal 125 N.H. 484 A.2d
(1984).1101, 1103

Merriman, 295, 297, 18,In Pitman v. (1922),80 N.H. 117 A. 19 we
held that the “expectancydecedent’s of life and his earning

were “factorscapacity” for consideration” onbearing the diminu-
added.)tion of the decedent’s estate. (Emphasis By naming “ex-

pectancy factors,of life” “earningand ascapacity” separate not one
another,factor modified by Pitman itself implicitly distinguished

between the two Theelements. fact that ofprobablethe duration
islife also a factor in calculating earningthe capacitydecedent’s

does not thenegate independent significance of the explicitly stated
element of damages, “probable of hisduration life but for the
injury.” Pitman thus recognitionforeshadowed the that ain

action,wrongful andeath estate is bydiminished both the loss of the
earnings value,decedent’s net and the into figurestranslated dollar

for purpose compensation,the of of the decedent’s lost life. Cf.
(Estate Katsetos) (Conn.Nolan,Katsetos v. 172,368 A.2d 183of

1976).
theSimilarly, language that allows of of damageeach the elements

to be considered “in with law,connection other elements byallowed
survived,”in the same manner as if the deceased had must be

construed. RSA phrase556:12. This to ofrefers elements damages
in factor,recoverable actions death notwhere is a v.see Burke

Burnham, 203, 206, 918, (1951),97 N.H. 84 A.2d 922 mayand include
element,the hedonic which is generally compensable as ofloss

enjoyment See,bodily injury many jurisdictions.of life in incases
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(7th 1992);863, FraysierAhmed, F.2d 869 Cir.v. 974e.g., Mercado
(S.D. 1983),States, 1085, aff’d,1090 Fla. 766F. Supp.566v. United

438,(11th 1985); Cooper, Supp.v. 850 F.F.2d 478 Cir. Schumacher
1964).(Md.Carl, 140, 145(D.S.C. 1994); v. 197 A.2d453 McAlister

by thedamages providedof life areBecause find that losswe
of life butduration hisdamage, “probableofenumerated element

or of thescopedetermine the naturefor we need notinjury,”the
element, exists, by phrase,the “otherencompassedithedonic if

law.”provided byelements
legislativeof theinterpretationon itsheavilyThe dissent relies

providedoes notto that the statuteof 556:12 concludehistory RSA
assumed, the ofpurposeif we fordamages.of Evenfor loss life

concerns, that of RSAthe constructionaddressing the dissent’s
history,of statute’s we nonethe-a therequires556:12 consideration

damagesthat of life arethe lossless arrive at same conclusion
in death action.wrongfulavailable a

law, ininjuries resulting deathpersonalno action forAt common
an actioninjured partythe commencedcould be maintained unless

Railroad, 435, 444, 1041,A.75v. 75 N.H.Piperhis Seebefore death.
(1883).Manchester, 577, The first(1910); 62 N.H. 5821046 Clark v.
commencementregardinginstatutory Hampshireenactment New

damagesto forexecutors recoverpost-death permittedof lawsuits
1879, Thisin See Laws 35:1.injuries death.personal resulting

statute, however, recovery for thedamagesnot allow ofsurvival did
768,Railroad, 522, 526, 129 77081 N.H. A.v.death itself. West

(1925). of action for1887, a causelegislatureIn the enacted
statute,1887, the thepreviousch. 71. Unlikedeath. Lawswrongful

forrecovery “providedthe and thescopeact 1887 ofof broadened
of damages.”fact death in the assessmentof the ofconsideration

527,1047; West, at443, see 81 N.H.at 75 A. at alsoPiper, 75 N.H.
129 A. at 771.

1891, death consol­provisionsIn survival and werewrongfulthe
West,(1891);191:8-:13 see alsosingleinto a statute. See PSidated

527, containedAlthoughat A. 771. this provision81 N.H. 129 at
1887, syntax,in language,act of the alterationsvariations thefrom

changes inanyto effect substantiveand were not intendedgrammar
See, Burke,e.g., 97damages wrongfulof for death.the measure

Gobeil, 150, 151, 147206, 922; v. 84 N.H.at 84 A.2d at MorrellN.H.
(1929).413,A. 414

Í971, to wrongfulnotable thelegislature phrasesIn the added two
(1971). First, addedlegislaturethedeath statute. See RSA 556:12

toworking relatinghis life” the clause“during probablethe phrase
Second, theearn Id. the added“capacity money.” legislatureto to
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phrase “in the same ma ifnner as the deceased had survived” to the
end of statutorythe provision. Id. These revisions further evince the
legislature’s intent to include loss of damageslife a separateas
element of damages under the wrongful .1997,death statute. In the
legislature made minor stylistic changes to the section at issue and

aadded section permitting the oftrier fact to damagesaward to a
decedent’s surviving forspouse comfort,the loss of society, and
companionship. 1997).See RSA 556:12 (Supp.

The defendants argue that our prior decisions have addressed and
negated the compensability of loss of damages.life Our review of
these cases reveals the Acontrary. number of our decisions
interpreting the act of 1891 indicate that the wrongful death
provision allows for ofrecovery fordamages loss of life.

West,In 522, 768,81 N.H. at 129 A. at the decedent commenced an
action negligencefor during lifetime,his and his administratrix
prosecuted the action after his death. The 1891 wrongful death
provision did applynot because the action was commenced before
the death of injured 527-28,the party Id. at 129 A. at 772. The
specific issue confronting this court was “not whether the adminis-
trator death,recover for his[could] decedent’s but whether that
death, bycaused the defendant’s wrong, [could] be used to cut down
damage 529,129otherwise recoverable.” Id. at A. at 771-72.We held
that in an action for personal injuries brought by injured personthe
during his lifetime and prosecuted by his administrator after his
death as a of injuriesresult the complained of, the decedent’s estate
may recover the loss of his earning capacity for the probable
duration 529,of his life. Id. at 129 A. at 772.

We reasoned that our conclusion would have been the same under
526,the 1879 survival statute. Id. at 129 A. at 771. We also noted

that the act of 1887 was intended to provide for the recovery of
damages not available under the 1879 527,survival statute. Id. at
129 A. at 771. Specifically, we emphasized that the act of 1887

scope“broadened the of recovery”the and “included the death
itself as an element.” Id.

West foreshadowed currentlythe issue before this court:
—Recovery for death for the deprivation of the right to live

— may be a different thing from forrecovery loss of
capacity to earn money. Heretofore no distinction has been
drawn in the decisions in jurisdictionthis between these
two. Its economic rather than its sentimental value has not
been considered. inWhether the suit instituted by an
administrator for benefitthe of certain relatives the recov-
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deathby wrongful provision]for 1891ery provided [the
notvalue, is a which isquestionincludes sentimental

involved here.

omitted).529, and citation(quotation129 A. at 772Id. at
argue that Ham v. InterstateinappropriatelydefendantsThe

(1943),268, 1 supports theoryN.H. A.2d theAuthority, 92 30Bridge
in deathwrongfulof are not recoverabledamagesthat for loss life

Ham, West, bynegligencewas a action commenced theactions. like
prosecuted byand his executrix.decedent before death thereafter

death,269, Followingat 3.Ham, N.H. at 30 A.2d the the92
allegationsto addsought pleadings relatingto amend theexecutrix

the Id.negligence.fact that death resulted from defendant’sto the
wrongfulnoted that the 1891 deathspecificallyThe Ham court

275, at 6.did Id. at 30 A.2d We held thatprovision apply.not
in an action broughtfor of life are not availabledamages loss before

death:the decedent’s

mayIn the of one not himself receivethingsnature
live,loss andcompensation wrongful rightfor the of his to
anyan asset in fairclaim for the loss cannot be of his estate

of of allowable elements ofcompensatory principleview the
bodily sufferingfor and mental isdamages. While allowance

ajustice wrongdoer,in on the estimategranted imposedas
justice.of To themust be the bounds allow forwithin

an into aenjoyment of continued life would mean entrance
assessment,of for which noarbitrary policyfieldboundless

in fordamagesof the law The limitation of actionsexists.
that policydeath under the statute indicates thebrought

anyfor is of restriction.allowance

275-76, at 6.Id. at 30 A.2d
merelyloss of lifedamages repre-Our refusal to award for the

444,Piper,a of common In N.H. atsented restatement the law. 75
1046, not altering75 A. at we construed the 1891 statute as the rules

of to that had beendamages applicable actions commenced before
Ham, pointIn we thisexpressly acknowledgedthe decedent’s death.

action after is notcautioning “statutory broughtin that the death in
recoveryand of it callpoint, the extent under does not for

275,Ham, 92 N.H. at 30 at 6.discussion.” A.2d
Burke, 210, 924,97 at at ofIn N.H. 84 A.2d we considered loss life

compensable wrongful provisionunder the death of the actdamages
Burke,In duringof 1891. the decedent had settled her lifetime with

$7,500 Burke,tortfeasor for in a 97 N.H.exchangeone for release.
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203, death,at 84 at 920. After the executrixA.2d her decedent’s
againstaction regardingcommenced an a second tortfeasor the

204,same Id. at 84 at 920. The defendantincident. A.2d contended
withthat the settlement the other tortfeasor and adecedent’s

$7,000limiting damages precludedin act of 1891 toprovision anythe
205,recovery.additional Id. at 84 A.2d at 921.

among wrongfulWe the the survival andrelationshipexamined
of 1891provisionsdeath the act of and discussed the damages

206-10,available various scenarios. Id. at 84 A.2d atunder 921-24.
ininitially damages wrongfulWe stated that set forth deaththe

death,in anprovision applied only action commenced after where
injuries 209,death atbyresulted from the caused the defendant. Id.

84 A.2d that it found thatemphasizedat 923. We is death“[i]f
wrong], mayresulted berecoverythe defendant’s had under[from

not,itprovision]. If is found that it didwrongful recovery[the death
governed damagesis the rules which in anby pertainof action

Id.brought death.”before
Next, the sherejected argument possessedwe executrix’s that

defendant;two of action against namely,distinct causes the an
action to duringthe decedent her lifetime thataccruing survived

resultingand an action from ofdamagesfor the death the decedent.
209, theoryId. at 84 A.2d at 928. notedWe that the would allow

for injuries,double the andrecovery including pain suffering,same
expenses by the lostinjuries, earnings,occasioned net and loss of

207,prospective earning capacity. Id. at 84 A.2d at 922. We
emphasized that the inwrongful provision,death contrast to an

death,action brought before “aprovides somewhat broader rule of
damages” “enlarg[es] 206,and the recoverable damages.” Id. at
207-08, 922,84 A.2d at 923.

$7,000In thatconcluding statutorythe onlimitation damages
applied only wrongful actions,to death actions and not to survival
we explained in Burke:

Such a distinction is not in logic. Damageswithout basis for
injuries to the decedent are restricted within definite limits

by Railroad,theestablished common law. v.West 81Cf.
522, injuriesN.H. 529. forRecovery death . . .causing

however, suggests more speculative damageelements of as
to which has been a ... of“policy bythere restriction”

276],arbitrary Authority,limit. Ham v. [92 N.H. at

Burke, 210,97 N.H. at 84 924.A.2d at
We previously explained that of“[t]hein Ham limitation damages

in actions for broughtdeath the indicatesunder statute that the
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isenjoymentthe continuedany allowancepolicy [for life] ofoffor
added).276,Ham, (emphasis30 at 692 N.H. at A.2drestriction."

contention,Thus, only-Ham and Burke notdespite the defendants’
life,damagesof for loss of but alsorecoveryfail to foreclose the

for thewrongful provision permits recoverythat the deathsuggest
$7,000and that limita-“enjoyment statutoryof continued life” the

intended,in that time in to restrict suchpart,tion effect at was
Burke, 210, 924; Ham,97 N.H. at 84 A.2d at 92 N.H.damages. See

276,at 30 A.2d at 6.
Moreover, to the decedent at thecomparing damagesin available

to thedamagesof her available decedent’stime settlement with
action, inpost-death wrongfulin her death we notedexecutrix

Burke:

effectively byno claim have been made theObviously could
fromresulting injuries.for death the Ham v.decedent

268, damages275. Thus certain of theAuthority, 92 N.H.
action[wrongfulin the couldpending death]recoverable

bynot the settlement. On the otherhave been satisfied
hand, damageofappears everyso far as now element which

inmay claimed theeffectingthe decedent have settlement
R.L., 355,in c. 12.may be action. s.pendingconsidered the

211,Burke, 97 N.H. at 84 A.2d at 925.
for two thatAccordingly, propositionsBurke stands related

of damagesthe of loss life under thesupport compensability
First, thedamages available underwrongful provision.death

indamagesall ofwrongful provisiondeath include the available
converse, however, alsoThe is not true. Thesurvival actions.

a broader rule ofwrongful provision “providesdeath somewhat
206,damages.” Id. atdamages” “enlarg[es]and the recoverable

207-08, 922, fordamages suffering,84 923. for andpainA.2d at Since
lost,for forby injuries, earningsnet andexpenses occasioned the

actions,are inearningloss of available survivalprospective capacity
different, additionalwrongful provides damages.the death statute

“moredamageswe these additional asBecause characterized
Burke,indamage”of it is obvious that we werespeculative elements

210, fact,Id. at 84 A.2d at Innot to funeral 924.referring expenses.
that the available under thedamagesBurke indicates additional

verythe for loss of “contin-wrongful provision damagesdeath are
in not available in aenjoymentued of life” that we held Ham were

id.; 275-76,Ham, N.H. at 30 A.2d at 6.survival See 92action.
v.relyalso on ThibeaultinappropriatelyThe defendants

698, (1993),212 in thearguing622 A.2d thatCampbell, 136 N.H.
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wrongful1971 death statute not provide recoverydoes for loss of
Thibeault,damages.life In we compen-addressed the issue of the

sability pre-accident fright 702,of under RSA 556:12. Id. at 622 A.2d
at 215. juryThe awarded million to one of the plaintiffs, where$1.5

$6,700,medical and funeral expenses approximated lost atearnings
$367,000,value topresent roughlyamounted and decedent suffered

seconds ofonly pre-accident 704,mental Id.anguish. at 622 A.2d at
Finding jury’s unreasonable,215-16. the verdict exorbitant and we

704,vacated and for a damages.remanded new trial on Id. at 622
A.2d at 216.

Seizing on this court’s identifyfailure to loss of life indamages
556:12,the discussion of RSA the defendants suggest that we

resolved the of damages byloss life issue partiesomission. The in
Thibeault, however, litigatedid not the ofcompensability damages
for availabilityloss of life. The issue of the of damages for loss of life

court,was not rejectionbefore the and sub ofany silentio loss of life
damages was dicta.pure

Additionally, the recognition that RSA 556:12 provides damages
for of comportsloss life with the scheme of damages allowed under
the statute. for aExcept legislativerecent allowingamendment the
minor child of a todecedent recover for loss of familial relationship,

556:12, 1998),RSA III (Supp. damages under RSA 556:12 are
only compensateawarded to for injuries suffered by the decedent

estate,and his or her Shows,Siciliano v. Capitol City Inc., 124 N.H.
719, 728, 19, (1984).475 A.2d 23-24 In a wrongful action,death life

losses,itself is one of the arguably the most important, suffered by
the In seekingdecedent. compensation for its resultinglosses from

death, therefore,the decedent’s maythe estate properly seek
recovery for the decedent’s loss of life.

Based on the plain meaning of RSA 556:12 and our cases
interpreting similar statute,older versions of the we hold that
damages for loss of life are separaterecoverable as a element of
damages under the wrongful death Accordingly,statute. the trial
court appropriately instructed the jury that it could compensate the
decedent for loss of life.

III. Evidentiary Rulings
Next, the defendants contend that the trial court erred in

admitting, over their New Hampshire Rule of objec-Evidence 403
tions, the decedent’s computer diary and various photographs

thedepicting decedent and belongingshis to prove loss of life
damages. The defendants also contend that the court erred in
admitting, over their Rule 403 objections, various ofphotographs



346

depictingincluding photographs blood-thescene, twothe accident
ground.stained

“any tendency to make the existenceif it hasis relevantEvidence
consequenceany the actiondetermination ofto theof fact that is of

probableprobable without thethan it would beormore less
iswhich is not relevantR. Ev. 401. EvidenceN.H.evidence.”

determination of whether402. “TheN.H. R. Ev.inadmissible.
court,of the trialwithin the sound discretionis relevant isevidence

of abuseabsent evidencenot its determinationand we will reverse
611,524, 525,Smith, 607A.2dv. 135N.H.that discretion.” Stateof

omitted).(1992) mayAlthough(quotation relevant, evidence be612
substantially outweighed byprobative thevalue isexcluded if its

misleadingdanger prejudice, issues, theof the orunfair confusionof
jury. Likewise, within thethis determination restsN.H. R. Ev. 403.

Stayman,v. 138the trial court. See State N.H.sound discretion of
(1994). of771, To demonstrate an abuse397, 402, A.2d 774640

rulingtrial court’sdiscretion, that thedefendant must establishthe
prejudice [the“clearly ofto theuntenable or unreasonablewas

omitted).(quotationdefendant’s] Id.case.”
argument inthat the court erred.first address the defendants’We

diary photographscomputeradmitting and variousthe decedent’s
weighingbelongings.depicting com-In theand histhe decedent

against prejudicialputer diary’s probative effect, the courtitsvalue
earningdiary highly probative lostof the decedent’sthefound

language.Englishcreativity, ability processcapacity, to theand
highlighteddiary specificallyNoting that thethe activitiesthat the

diaryappropriatelyenjoyed, that thecourt determineddecedent the
damages.”“right to heart of hedonicalso went the

weighed requirementscarefully of Rulesaddition,. theIn the court
photographs,determining of thein that several401 403and

familyincluding photographs home,decedent, hishis andof the
yearsthrough life, hadthe last two of hiswas bornfrom the time he

prejudicialprobative value, effect nowand thus had ano“little or
jury.”they mightsympathy from the Theeliciton the whichbased

highlightedphotographs activi-admitted, however, the decedent’s
years focusingduring life,the last two of histies and achievements

, providingparticipation T-Ball, football,karate, andinon his
value of decedent’s lost life.of theevidenceadmissible

depictedphotographs abili-the decedent’sfurtherThe admitted
damages, espe-physical probativehealth, of the issue ofandties

• challengecially light state of theto thein of the defendants’
photographsprior if theseaccident. Evenhealth to thedecedent’s

they probativeprima theadmissible, whenbecamenotwere facie
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challenged See, v.e.g.,defendants the decedent’s health. Hackett
(1938).Railroad, 514, 519, 139,89 N.H. 6 A.2d 142
say probativeBecause on the record before us we cannot that the

substantially outweighed byof the was ofvalue evidence the risk
prejudice, 403,unfair see N.H. R. Ev. we hold that the trial court did

permittingnot abuse its discretion in the introduction of the
photographs computer diary. agreeand We with trial court thatthe

prove damagestothis evidence was relevant for loss of life and
helpful jury assessinginto the the amount to award for such
damages. 402,Stayman,See 138 N.H. at 640 A.2d at 774. The

ruling clearlydefendants nothave shown that the court’s was
prejudice case, id.,oruntenable unreasonable to the of their see and

notthus have demonstrated an abuse of discretion.
argumentWenext address the defendants’ that the incourt erred

admitting photographs performingof the accident scene. After a
balancing eliminating photographstest and some of the as cumula-

photographs, depictingtive, the court admitted four two the soccer
goal, depicting goal bloody spot, depictingone the and the and one

bloody spot only.the
properly photographsThe court determined that all of the were

helpful jury understandingto the in the mechanism of the accident
resulting juryMoreover,and death. the court later instructed the
“[t]herethat has claim decedent,been no in this thatcase the

experienced any pain, suffering,Marcotte,Nicholas discomfort or
anguish you maymental Therefore,before his death. not consider

determining damages, you maythese factors when therefore,and
damages pain suffering.” lightnot award for and In of the court’s

limiting jury presumedinstruction, which the followed,is to have
great judgeid.,see and the deference accorded to the trial in these

matters, admittingwe find the court did not abuse inits discretion
photographs.the

JuryIV. Instructions

leagueNext, bythe soccer thatcontends the trial court erred
refusing jury intervening/super-to instruct the on the doctrine of
seding causes.

Jury identify fact,instructions serve to ofissues material toand
jury appropriate byinform the of the standards of law which to

decide 79, 89, 934,them. Johnston v. Lynch, 183N.H. 574A.2d 940
(1990). jury charge fairlyA is sufficient as a matter of law if it
presents jury injusticethe tocase the such that no is done theto
legal rights parties.of Watts, 153,the 163-64,Broderick v. 136N.H.

(1992). determining600,614 A.2d 607 “The test for whether an
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jurythereversible error is whetherjury chargecivil iserroneous
the thatIf court states lawadequatelyhave been misled. thecould

case, identical languageit not to use therequiredto the isapplies
164, “The fact that theat 614 A.2d at 607.by party.a Id.requested

anyrequestinga withoutand returned verdictjury deliberated
nottheythat werestrongis a indicationchargeclarification of the

686,679, 377117 N.H.Corp.,v. Motorsconfused.” Faust General
(1977).885, 889A.2d

evidence, judgetheleague requestedthe soccerAt the close of the
superseded byif could benegligence, any,that itsjuryto inform the

in failing responddistrict toof the schoolsubsequent negligencethe
Thewas soccergoal dangerous.that the soccerwarningsto clear

main-properlyfailure tothat the school district’sleague contends
fabrication,liability design,it of for theanytain the absolvesgoal

installation, goal.and utilization of the
the soccerrulingin thatnot abuse its discretionThe court did

misuse of theany allegedthat thepresentfailed to evidenceleague
aso as to warrantreasonablynot foreseeablegoalsoccer was

Generally, indepen­ancause instruction.superseding/intervening
the connectionnot interfere withcause willinterveningdent

if the intervention wasinjuryact and theoriginalbetween the
Co., 119 N.H.v. Mach.SpadoneSee Reidprobable or foreseeable.

2d1094, (1979); Am. Jur.457, 465, see also 57A404 A.2d 1099
(1989). jury foreseeability,the oninstructing§ InNegligence 620

statedjury accuratelyto the andcourt the casefairly presentedthe
in the court’sfind no errorAccordingly,law. weapplicablethe
cause instruc­give requested superseding/interveningto therefusal

tion.

AwardDamageV. Excessiveness of

that the trial courtargumentFinally, we address the defendants’
$925,000 asawarddamageaside therefusingerred in to set

evidencereveals sufficientAn of the recordexcessive. examination
to the award.support

is the of theresponsibilitya damages award]review“[DJirect [of
(or inadequate)asa verdict excessivejudge, maytrial who disturb

of evidence andweightthe theconclusively againstif its amount is
Daigle Cityv.manifestlyif is exorbitant.”. . . the verdict of

(citations(1987)689,561, 588, A.2d 704Portsmouth, 534129 N.H.
omitted). court’sthat a trialemphasizedhavequotationsand We

overruledwill not bethe verdict as excessiverefusal to set aside
personthat no reasonablethe are so exorbitantdamagesunless

orby partialityinfluencedjurythat was notcould conclude the
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ofor misled some mistaken view the merits theprejudice, by of case.
See, id.; 552,Smith, 551, 132,v. 113 N.H. 311 A.2de.g., Champion

(1973). upon not to to orattempt133 “Our task review is ascertain
only Bemis,the one and verdict.” v. 121divine correct Steel N.H.

(1981).425, 428, 113,431 A.2d 116
inreasonably refusingThe trial court acted to set aside the

plaintiffverdict as excessive. The averred ofproof expensesfuneral
$6,386in the amount plaintiff’sof and the economist testified that

the net loss to the decedent’s estate as a result of the decedent’s lost
earning capacity $707,246.was theAlthough plaintiff’s expert
testified that the economic toloss the decedent’s toestate amounted

$700,000,slightly plaintiffmore than presentedthe sufficient
evidence regarding the decedent’s loss of life to support jury’sthe

$925,000.verdict of The do allegedefendants not that jurythe was
facts,mistaken on or jurythe that the impassioned,was impartial,

record,or oncorrupt. Based our review of the we do not believe that
the jury’s verdict conclusivelywas against weightthe of the

manifestlyevidence and exorbitant.
Moreover, knowledgeno one to our has been able ato devise

byformula which compensation for the loss of life can be determined
precision. loss,with Damages for this damages painlike for and

are toosuffering, subjective to lend themselves to such exactness.
Duguay, 185,104 N.H. at 182 A.2d at pain453 (translating andCf.

anguish arbitraryinto dollars is notprocess subject to measure-
ment). theConsequently, trial court was correct in not permitting
economic testimony to be in computing damages.used loss of life We
rely heavily court,upon jurythe and the trial who hear the
testimony weigh facts,and the to justreach a result. While we might
not have awarded the same amount of damages had we been the fact

case,finder in this saywe cannot that no personreasonable could
have reached such a result.

part;in in part.reversedAffirmed

J.,BRODERICK, sit; BATCHELDER, J., retired,did not bysat
490:3;special assignment BROCK, C.J.,under RSA inconcurred

II, III, TV¡parts THAYER, J.,and V of Justice opinion;Horton’s with
BROCK, C.J., II, dissented;whom joined partin JOHNSON and

BATCHELDER, JJ., concurred.

THAYER, J., dissenting: I disagreeBecause with the majority’s
conclusions hedonicregarding damages and ofabatement the

against district,verdict the school I respectfully dissent.
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DamagesI. Loss Lifeof
(1997) (amendedthat under RSA 556:12concludesmajorityThe

forduration of his life but the1997, 1998), “probablethe phrase
orof the loss of life therecoveryallows forinjury” plainly read

damages.” Seelife, to as “hedoniccommonlyof referredquality
(6th 1990). majority, myThe in391 ed.BLACK’S LAW DICTIONARY

our case lawpriorthe statute andopinion, misconstrues both
the statute.interpreting

has interpretedour case law theyears,hundrednearlyFor one
as ainjury”of life for the factorduration his butphrase “probable

of the decedent. See Pitmanearning capacityin netcalculating the
(1922);295, 295-98, 18, CarneyA. 19 v.Merriman, 117v. 80 N.H.

218, (1903); Burnham,364, 376, 224 Burke v.57 A.Railway, 72 N.H.
918, (1951); 122203, 209, Wiggin,Bouthiette v.84 A.2d 92297 N.H.

(1982). Pitman,775-77, 368, In we451 A.2d 369-70774,N.H.
earning capacitynetcalculatingmethod ofpropertheexplained

in effect.(1891), death statute thenwrongfulPS 191:12 theunder
Pitman, 297-98, at which [the117 A. 19. amount“[T]heN.H. at80

or of others would befor his estate the benefitcould earndeceased]
of his ownnecessary expensethedeductingwhat remained after

“his of life297, Accordingly, expectationat 117 A. at 19.living.” Id.
infactors for consideration”earninghis are named ascapacityand

thisconsistently appliedId. havethis calculation. We sincemaking
wrongfulthe deathreenactment oflegislature’sTheinterpretation.

statute, decisions, an of ouradoptionconstituteslightin of our
698,136 N.H.Campbell,Thibeault v.interpretation.longstanding

(1993).212, PS RSA 556:12702, Compare215 191:12 with622 A.2d
phrasefor un-injury”duration of his life but the(“probable

changed).
assignsinterpretation, majoritythe nowDespite longstandingour

duration of his life but forprobableto “themeaning phrasenew the
While I thatplain meaning. agreeon assertedthe based itsinjury”

likelycalls for a calculation of thephraseof themeaningthe plain
occurred,not theinjurylife if the hadof the deceased’slength

calculation that is not cleara new for thismajority purposefinds
majoritythe statute. Because the does notmeaningthe ofplainfrom

serves twophrasethis nowprior interpretation,ouroverturn
Further, majoritytheveryis the least ambiguous.and atpurposes

of of life to benature the attributespreciseadmits that the
unclear; ambigu­islanguagethe statutoryis thereforeconsidered

1038, 1040,Dunbarton, 122 N.H. 453v. TownGreenhalgeous. ofCf.
(1982). statutory ambiguousis1295, 1296 languagetheA.2d “Where
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than exists,or where more one interpretationreasonable we review
legislative history analysis.”to aid in our K & J Assoc. v. City of
Lebanon, 331, (1997).333,142 253,N.H. 703 A.2d 254 majority,The
however, its holdingrests on a plain language analysis of the
statute.

historyThe clearlystatute’s manifests the legislature’s intent
regarding scopethe of damages.recoverable “Because the wrongful
death action is a creature of statute without common itorigins,law

onlysurvives to the extent and in providedthe manner by the
Hebert,legislature.” 369, 370,Hebert v. 120 679,N.H. 415 A.2d 680

(1980). Thus, fordamages the ofloss life are ifonlyrecoverable
provided for by legislature.the

law,“At common causes of action which affect the estate survive
.. . and those which affect only personthe die person.”with the

v. Co., 90,French 96, 363, (1889).Mascoma 66 N.H. 20 A. 363
Therefore, a common law action for personal injury inresulting
death Williams,could not be Wyatt 102,maintained. See v. 43 N.H.

(1861). 1879,108-09 In the legislature a generally applicableenacted
personal injury 1879,action survival statute. See Laws ch. 35. This
survival forstatute the first representativetime allowed a to
recover the thatdamages the person injured would have been
entitled to recover had death not ensued. Clark Manchester,v. 62

577, (1883).N.H. 584 damagesThe chapterrecoverable under 35
allincluded damagesthe the deceased could have recovered had the

assessed, however,deceased Theylived. were based on de-the
life,ceased’s actual not the expectancydeceased’s life but for the

injury. Railroad, 404, (1885).Corliss v. 63 N.H. 404-05
1887,In legislaturethe repealed replacedand chapter 35. See
1887,Laws ch. Recovery71. for bylosses sustained the ondeceased

account lifetime,of the harm during the deceased’s which were the
of damage statute,elements under the survival remained un-

changed. legislatureThe recognized that in addition to toinjurythe
deceased,the the deceased’s estate an injury bysuffered reason of

the death due to the earningdeceased’s lost capacity during the
Pitman,deceased’s expected 297,lifetime. 80 atN.H. 117 A. at 19.

reason,For this recovery death,for bylosses caused the deceased’s
i.e., elements,the wrongful death were added. theAccordingly,
replacement statute combined the survival and wrongful death
damages and provided:

In saidassessing damages there shall be considered the
injuredmental and physical pain of the person, the expense

to inoccasioned him his life and to his estate upon his
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anddecease, his durationprobablehis andage, of life
neglect.orwrongfulfor said actearning capacity but

added). Thus, ele-1887, wrongfulthe death(emphasisLaws 71:1
— estate, theto the deceased’sexpense occasionedments the

—life, earning capacityofduration andage, probabledeceased’s
byof the estatein the diminutiondeterminingfactorsbecame

297-98,Pitman, at TheN.H. at 117 A. 19.the 80reason of death.
the lossesexpandedthis statute coveredrecoverable underdamages

and sufferedby duringthe life the lossesactually suffered deceased
of the death.bythe estate reasonby deceased’s

in sub-form, any changewithoutdifferent butslightly“[I]n
in the 1891stance,” these same elementsspecifiedthe statute

376, at 224. It provided:72 at 57 A.Carney, N.H.reenactment.

by him in conse­physical painmental and suffered[ T]he
toexpenses occasionedinjury,of the the reasonablequence

his butthe durationby injury, probablehis theestate of life
money, mayand his to earn beinjury, capacitythefor

in withdamageas of connection otherconsidered elements
by law.elements allowed

added). the of thebearing diminution[on“As(emphasisPS 191:12
of to createabilityof destruction hisestate because thedeceased’s

namedone], earning capacity [were]of life and hisexpectationhis
297, A.Pitman, at 117 at 19.for 80 N.H.as factors consideration.”

grossentitled to the amountthe would have beendeceasedAlthough
lived,had amount which he couldearning he “thecapacityof his lost

what remainedthe of others would befor his estate or benefitearn
hisnecessary expense living [duringthe of his owndeductingafter

Thus,Id. durationinjury].” “probablelife but for theofexpectation
todeterminingin the valueinjury”his but for is a factorof thelife

earning capacity.estate of the deceased’sthe
tolegislaturethat the intended broaden themajorityThe asserts

damages.as of life Whilerecoveryof in 1887 so to include lossscope
byto sufferedof broadened include lossesrecoverythe wasscope

death, wrongful damagesthe deathlegislatureof the limitedreason
demonstrates,in As Pitman oneenumerated the statute.to those

necessary expenseof the of thefactor was the deductionlimiting
probablebyas determined the deceased’slivingdeceased’s own

legislaturewhich thephrase,of for Thisinjury.duration life but the
majoritythe nowdamages,as a limitation on recoverableintended

interprets expanding damages.as recoverable
of to live asrecovery rightthat for thedeprivationWe have noted

capacityfor loss of to earnrecoverya be distinct fromconcept may
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Railroad, 522, 768,money. 529, (1925).v. 81 N.H. 129West A. 772
West,majority suggestsThe that by commenting on the distinction

1925, support positionin can be used to the majority’s recoverythat
loss damagesof of life is appropriate under the wrongful death

statutorystatute. the actionAlthough brought after death and the
recovery issue,extent of under it were not at we in a 1943noted case

that:

In the things maynature of one not himself receive
forcompensation wrongful live,the of torightloss his and

claim for the loss cannot be an of inasset his fairanyestate
of compensatoryview the ofprinciple allowable elements of

damages. bodilyWhile allowance for sufferingand mental is
granted justiceas in imposed on a wrongdoer, the estimate

bemust within the bounds of Tojustice. allow for the
ofenjoyment continued life would mean an entrance into a

assessment,boundless field of arbitrary for policywhich no
of the law exists. The limitation of damages in foractions
death brought under the indicates policystatute that the

anyfor ofallowance is restriction. It is sometimes said that
a wrongdoer is better off in incausing death than causing
severe and lasting injury without death. If this may be

relations,considered in the inadjustmentsbalance of social
it todoes not serve outweigh the reasons which bar

damageallowance for on this account.

Ham v. 268, 275-76, 1,Interstate Bridge Authority, 92 N.H. 30 A.2d
(1943).6 Even though the statute phraseincluded the “probable

ofduration his life for injury,”but the the indiscussion Ham clearly
thatindicates this court did not that phraseunderstand to include
for ofdamages loss Followinglife. this court’s decisions in West and

Ham, if the hadlegislature intended to make the kind of policy
decision indiscussed Ham and lossinclude of life itdamages, would
have stated so in plain language.

majorityThe finds supportfurther for its of theinterpretation
phrase “probable duration of his life but for the ininjury” the
statute’s 1971 1971,amendment. Laws ch. HB 149 originated490. as
a repealbill to the dollar limitations recoveryon in wrongful death

(1971).actions. N.H.H.R. 143JOUR. The senate proposed additional
changes including changes in RSA 556:12. N.H.S. JOUR. 545-47
(1971). The proposedamendment by provided:the senate

[Djamages in the case of such death would takinginvolve
into consideration probablethe ofduration the life of the
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injury, capacity moneyearndeceased, for and his tobut the
by probableworkingduring probable hislife measuredhis

byduring periodgross earnings deductionsuch without
anyapplication factor or onof discountreason of the

expenseprobable orof the maintenanceaccount of the
amongsurvived, otherof the deceased had hesubsistence

elements.
rejectedcommittee theand house conferenceId. at 1944.The senate

probableforego expenseproposal on of theto reduction thebased
agreed damagesdeceased, but that would beof themaintenance

Accordingly,factor. See id. at 1944-45.calculated without a discount
working“during probablelegislature life”histhe clausesthe added

if deceased had survived.” See id.“in the same manner as theand
clarifymaking change legislature to theintended methodIn this the

damagesdamages 1945,calculation, to make hedonicsee id. at notof
expressly explainedfact, that thisIn Nixonrecoverable. Senator

language ratethat “no discount or interest iswas intended to mean
process,damagesapplied but a reductionbe in the calculationto

probable grossprobably totalfrom deceased’sshould be made the
earnings what his subsistencehad he survived to allow forlifetime

major-contraryAccordingly,expenses Id. to thewould have been.”
workingphrase “probableity’s assertion, life” and theboth the

given“probablephrase of his life” are effect.duration
damagesscopelegislature gave the ofno indication thatThe

changed “probablethe was to be or thatunder statuterecoverable
injury” meaning.of his but for the had taken on newduration life

light prior rulings, legislatureFurther, in deemed toof our the is
scopeadopted longstanding interpretation of the ofhave our

damages by retaining phrase it thethe when reenactedrecoverable
702-03,Thibeault, N.H. at 622 A.2d at 215.See 136statute.

Moreover,

judiciary provide present[ i]t to foris not the function of the
legislation. Readoptionby past aan ofextension ofneeds

implies changechange language fromof nostatute without
expandedoriginal meaning construction.and invites noits
framers, and itsA if meant to its merelaw means what

legislationmeaning.repassage ofdoes not alter that While
may applicablepast in to newenactment and still force be

bymay amplifiedconditions, courtsit amended or thenot be
to meet them.

(1942)180-81,Richardson, 178, 94, 9727 A.2dv. 92 N.H.State
(citations omitted). 1971, RSASince we have continued to construe



355

as damages556:12 forproviding by“the losses sustained the
deceased on account of the harm during his theand valuelifetime”

earningof lesscapacity living during theexpenses period hisof life
expectancy. 67, 69-70,Lozier v. Company,Brown 121 N.H. 426 A.2d
29, (1981) added).31 (emphasis

legislativeRecent discussions regarding supportthe statute also
1991,this Ininterpretation. the senate amendingconsidered the

to toexpand damages beyondstatute the extend loss of consortium
(1991). time,the deceased’s life. N.H.S. JOUR. 282 At that Senator

amendment,aHollingworth, proponent of explainedthe that under
statute, (1)only damages maythe the the estate recover are: “pain

(2)death;and tosuffering” experienced by the deceased up “the
cost, (3)hospital taxes”;the burial cost and the and “what the

inpersondeceased would have earned his lifetime.” Id. at 283-84.
Hollingworth’s understandingSenator supported byis decisions

from this court that enumerate each damageselement of recover-
suggesting any possibleable without that ofother element damages,

such damages,as hedonic is See Baker v.recoverable. Salvation
1, 5-6, 514,91Army, (1940);12N.H. A.2d 517 Mowry,Pierce v. 106

306, 306-07, 484,N.H. (1965); Nolan,210 A.2d 485 v.Lees 121 N.H.
680, 681, 1287, (1981); Bouthiette, 775,433 A.2d 1288 122 N.H. at 451

369-70; Thibeault,A.2d 702-04,at at136 N.H. 622 A.2d at 215-16.
Therefore, based history,on the I legislaturestatute’s conclude the

for,providedid not specifically and did not tointend include
for,damages loss of life under RSA 556:12.

circumstances,Under these by forallowing hedonic damages, the
majority has into aentered policymaking field reserved for our
legislature. Recovery for wrongful death does not atexist common

Therefore,law. all damages recoverable in a wrongful death action
stem from the statute by Hebert,and are limited the statute. See 120

370,N.H. at 415 A.2d Byat 680. extending recovery beyond the
theremedy provides,statute the majority expands common law

liability.
1984,In similarlywe were expandasked to ofscopethe recover-
damagesable associated with a wrongful death action by allowing

surviving parents to recover of society.for loss v. CapitolSiciliano
Shows, Inc.,City 719, 723-29, (1984).19,124 N.H. 475 A.2d 21-23 In

Siciliano, our publicwe based decision “on policy considerations,
with reference to judicial statutory 725,and precedent.” Id. at 475

noted,A.2d Asat 21-22. Ham the law,ofcompensatory principle tort
speculativeas well as the nature of assessing damages, are relevant

Ham, 275-76,considerations. 92 life,N.H. at at30 A.2d 6. Loss of
like of society,loss a child's “is an intangible, nonpecuniary loss
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money Thecompensated by damages.beproperlywhich can never
quantifyingloss and dam-definingnature of the makesemotional

to awards.”difficult, may disproportionatewhich leadages
725, definingSiciliano, difficultyA.2d at 22. This in124 N.H. at 475

ofmeaningful reviewappellatealso denies the courtdamages
Siciliano, ofFurther, in “the social burdenwe statedawards. as

by theultimatelyfor loss be bornedamages this willproviding
in thepremiumsinsurance or enhancedthrough increasedpublic

greater peoplethe number of who willthat accrues fromdanger
omitted). Following(quotationinsurance.” Id.gochoose to without

Siciliano, carefully balanced these considerationslegislaturethe
past years providein the two toand amended the statute twice

spouse parent.to orsociety survivingloss of arecoverylimited for
1998,260:1; A of1997, legislativeLaws 348:1. review theSee Laws

policysuch alegislature publicthe never madehistory indicates
therecovery Today,of of life damages.lossregardingdetermination

inintoconsiderations accountmajority public policyfails to take
by the statute.liability beyond damagesthe allowedexpanding

II. Abatement Verdictof
toattemptthe district’sThe also holds- that schoolmajority

theitscoverage limitingrestrict endorsements contravenesthrough
(1998). endorsements,By voiding theand intent of RSA 412:3letter

beyond thecoveragethe of bothmajoritythe extends benefit
asscope policyof RSA 412:3 and the insurance contem-intended
trialparties.the Because I believe the courtplated by contracting

(1997) 412:3 in accordance with theand RSARSA 507-B:4applied
intent, I affirm the trial court’s abatement of thelegislature’s would

the school district.againstverdict
policystates that the insurancemajority correctly throughThe

endorsements, to take fullattemptsand its the school district
At thebyof 507-B:4.advantage statutory cap providedthe RSA

time, notagainstschool district seeks to insure riskssame the
Contrary majority’s holding,to theby statutory cap.theprotected

412:3.fully with the letter and intent of RSAcomportsthis scheme
loss, 412:3 the andrisk of RSA authorizes Stateprotect againstTo

subdivisions, districts,including to liabil-municipal procureschool
412:3 inity pertinent part provides:insurance. RSA

enforceagainst governmentalaction toany [a unit]In
against, theliability on account a risk so insuredof

pleadshall be allowed to as a[governmental notunit]
however,.immunity liabilityfrom . . provided,defense

not limits ofliability anythat in case shall exceed thesuch
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coverage specified in the ofpolicy insurance or as to
507-B,governmental units defined in liabilityRSA shall

specifiednot exceed the limit or the limitpolicy in RSA
507-BA, applicable, higher,whichever is and the courtif

inshall suchany anyabate verdict action to the extent that
it exceeds such limit.

added.) clearlyThis(Emphasis providesstatute that when a
risks,unitgovernmental purchases coverageinsurance for specific

mayit not as aplead immunity defense when on accountliability of
that risk Thespecific policyarises. limit of purchased,insurance
however, may not be as toolused a to further reduce the limit
provided by RSA 507-B:4.

purchasedThe general liabilityschool district a policyinsurance
First,to cover three different inrisks accordance with RSA 412:3.

$150,000policy provided coverage perthe toup person to cover
personal injury liability arisingfor actions under RSA 507-B:4. All

agree thatparties chapter permitsRSA 507-B the suit to broughtbe
however,against 507-B:4,the school district. RSA limits the school

$150,000.liability personal injury damagesdistrict’s for to Because
the school district purchased coverage personal liabilityfor injury

412:3,pursuant to RSA subjectthe school district is also to the
Therefore,restrictions set out in althoughRSA 412:3. the school

may plead defense,district not aimmunity “liabilityas .. . shall
not exceed the limits of coverage specified in the orpolicy ... the

507-B:4,limit inspecified applicable,RSA if higher.”whichever is
policy’s coverageBecause the limit equals cap,the statutory the

liability $150,000.school district’s shall not exceed
general liabilityThe policy also a provid-covered second risk by

ing personal $1,000,000injury coverage up toto cover risk ofthe
personal liabilityinjury arising from actions notthat are covered by
the liability limits of chapterRSA 507-B. Because the cause of
action in this case is one in liabilitywhich the oflimits RSA 507-B:4

thisapply, coverage is triggered. Finally,not the general liability
$1,000,000alsopolicy provided tocoverage up to cover the risk of

personal liability anyininjury liabilitycase limit of chapterRSA
507-B is found unconstitutional. liabilityUnless the limits of RSA
chapter 507-B are found unconstitutional and therefore do not apply,
the condition has not coveragebeen met and this not triggered.is

The liabilityschool district’s for the accident causing Nicholas
byMareotte’s death is limited 507-B:4. To againstRSA itselfprotect

personal liabilityinjury 507-B:4 liability,where RSA limits such the
purchased $150,000.school district coverage up to Because the
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occurred,notthe haveunder endorsementscoverageforconditions
theprimary policy applies. Becauseno under thecoverageother-
theequalsthe districtby schoolcoverage purchasedofextent

up tofor damagesshould be liablestatutory the school districtcap,
$150,000.

whenever aimmunitycreatedabrogates statutorilymajorityThe
toinsuranceto additionalattempts purchaseunitgovernmental

will not See Estateprotection apply.statutorythe risk that thecover
704,661, 669, A.2d 708Rochester, 406119 N.H.Cargill v. City ofof

(1980) limitdismissed, (statutory921(1979), 445 U.S.appeal
unreasonable).to statuteconstitutional, Thecloseprecariouslybut

only “liabilityto onimmunityof extendsthe waiverclearly states
not tothe waiver does extendagainst”;a risk so insuredaccount of

immunityofBy extending the waiverliability. 412:3.uninsured RSA
ofcontravenes the intentmajoritythecontingent liability,onbased

and the insurer.only but also the insuredlegislature,not the

C.J., of theBROCK, partin II dissent.joins
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