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although bythat isobligation precipitated third-party’sa
tortious act.

Ass’n,Group 648,Merchants Mut. Ins. v. 124Orthopedic N.H.Prof.
(1984).657-58, 840,480 A.2d 845 The employer’s immunitytort is

whollyleft intact theby employee’s recovery of unin­
benefits,motorist the possibilityand of doublesured/underinsured

recovery is theby availabilityoffset of a compensationworkers’
281-A:13, I(b);lien. Rooney Co.,See RSA v. Fireman’s Fund Ins.

637, 641, (1994).52, Thus,138 N.H. 645 A.2d 54-55 allowing an
employee to collect benefits from the unin­employer’s

motorist insurer does not theupset fundamen­sured/underinsured
tal quid pro upon whichquo the Workers’ LawCompensation is
based.

Finally, urgethe defendants to aus follow number of fromcases
other jurisdictions holding that compensationtheir workers’ stat-
utes bar an employee from obtaining mo-uninsured/underinsured
torist from employer’sbenefits the insurer. We decline to so.do

Affirmed.
Thayer, JJ.,JOHNSON and sat but not inparticipatedid the

decision; the others concurred.
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Dover, orally, forSchulte, by plaintiffs.of brief and theJames H.

Atwood, Portland, (Byrne J. on the briefMaine DeckerPierce of
orally),and for the defendant.

Jr.,F..THAYER, Hopkins,William Francesplaintiffs,J. G.The
Inc., ofappeal a decision theEnterprises,andHopkins, Hopkins

J.)(Mohl, summary to thegranting judgmentCourtSuperior
anddefendant, Fleet Bank-NH. We reverse remand.

13, 1992, plaintiffsthe and the entered intodefendantAugustOn
“Forbearance, Agree-Deceleration and Workoutaagreements,two

(forbearance an and Discountagreement) and “Escrowment”
(discount forbearance agreementTheAgreement” agreement).

theby the to defendantplaintiffsconsolidated loans owedmultiple
$2,891,250 at annote in the amount ofpromissoryinto a single

13,Augustand in full on 1995.of 7.5% payablerateinterest
agreement,the into the forbearancepartiesAt the time entered

in on landpaymentin arrears of real estate taxeswereplaintiffsthe
securityas for theupon mortgageswhich the held firstdefendant

to taxes offailure 1989 real estateplaintiffs’ payloans. The
28, 1992, in lapseresulted the of$38,941.47 August would haveby

of tocitythe Dovertwo-year redemption period, allowingthe
plaintiffsa on the The also owedproperty.execute tax deed

for 1991.real taxes 1990 andoutstanding estate
4.05 of the forbearancecenters around sectionlitigationThis

forforth various schedules theagreement, paymentwhich set
4.05,taxes. Section entitledplaintiffs to due real estatepastpay

Escrow,” aplaintiffs to establishPayments obligated“Tax and the
monthlythe defendant and make twelvedeposit account with

$10,000 ofpaymentinto that account for real estateofpayments
4.05 also providedfor tax 1990 and 1991. Sectionyearstaxes the

be todepositin account shall releasedthat funds said“[t]he
the ofsolely purpose paymentfor the ofHopkins,[William Jr.]F.

Moreover, grantedsection 4.05 thesaid real estate taxes when due.”
by thedepositedto off all funds heldrightthe setdefendant

toAn wasrightthe loan balance. additionalagainstdefendant setoff
agreement,section of the forbearance whichseparatein acontained

rights upon plaintiffs’and remedies theestablished the .defendant’s
default.
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The agreement,second the agreement, gavediscount plain-the
the tooption pay taxes,tiffs 1990 and 1991 real estate aplus

$70,000 interest, fees,discounted of for legalfee back and expenses.
Payment of this sum would have eliminated the plaintiffs’ obliga-

to depositstions make monthly under section 4.05 of the forbear-
agreement. option 13,ance This expired on November 1992. Until

date,that payments made were to be in Ifheld escrow. the plaintiffs
deadline,not fullpay bydid the discount anyfee the then payments

actually 4.05,made were to be governed by section and the
defendant was entitled to record a on realmortgage byestate owned
the asplaintiffs security.additional

1992,In approximately December the defendant sold plain-the
sale,tiffs’ note to amortgages party.and third At the oftime the the

plaintiffs deposited $10,000tax paymentsfour of into the account
for the of September throughmonths December 1992. The plaintiffs

not, however,did ofpay all the taxes byand the entire discount fee
optionthe deadline.

plaintiffsThe were notified of the ofsale their note and were
directed to make all paymentsfuture theunder loan to the third
party’s agent. 1992,Also in December current real estate taxes
became due on the properties byencumbered the Themortgage.
plaintiffs maintain theythat asked the defendant to release the
deposited payfunds to the real inestate taxes December 1992. The

disputesdefendant whether plaintiffs requestedthe release of the
funds, and maintains that if request received,even such a beenhad
it would been Ultimately,have denied. plaintiffs’the loans were sold
again, and the plaintiffs are inreportedly current their loan
obligations.

1992,After December plaintiffsthe failed to make further
payments into the account payand failed to principal and interest

default,due on the loan. Finding plaintiffsthe in the third party’s
agent set off the infunds the account against the loan balance in
March 1994.

plaintiffs against defendant,The filed suit the seeking recovery of
the monies deposited in the pursuant 4.05, plusaccount to section
interest, costs, and penalties. The plaintiffs claimed theythat
planned to depositeduse the to payfunds their real estate taxes and
because the defendant failed to funds,release the account the
plaintiffs paywere unable to the taxes on time. Due the plaintiffs’to
inability taxes,to pay their real plaintiffsestate the incurred 18%

costs,interest fees and and their credit damaged.was Both parties
for summary judgment.moved The trial court granted the defen-

dant’s motion.



theparties disputedthat the whetherThe trial court found
account inpaymentdisbursement of the taxplaintiffs requested

however,court, that this wasdisputeruledDecember 1992. The
failed toplaintiffsthat because theimmaterial. The court reasoned

1992, the plaintiffsafter Decemberrequired paymentsmake taxthe
theprovisionin default of forbear­separatedefault under thewere

and, therefore, tothe defendant was entitledance agreement,
alia,arguing, interplaintiffs appeal,its of setoff. Therightexercise

summaryto grantand in orderambiguousthat the contract was
of fact. Seesuperior improperly findingsthe court madejudgment,

(1986) (inWilmot, 121, 121, 1252, 1252-53128 509 A.2dBaker v. N.H.
motions, court itssummary judgment trial exceedsruling on

making findings).factualauthority by
law the facts deapplicationcourt’s of the toreview the trialWe

535, 890,Norte, Provencher, 537,142 A.2dInc. v. N.H. 703novo. Del
(1997). reviewing summary judgmentIn the court’ssuperior892

tolightin most favorable therulings, we consider the evidence the
and, ofgenuineif no issue material factnon-moving plaintiffs,

defendant, movant,exists, as is entitledwe determine whether the
Springs Corp.,a matter of law. Gaucher v. Cold RVjudgmentto as

(1997).299,299, 301,142 N.H. 700 A.2d 301

contract, aincludingof a whether con­interpretationThe
ultimatelyis a matter of for this courtambiguous,tract term is law

Realtyv. Pembroke Rd.Eng’g Surveyingto decide. Holden and
(1993).Trust, 395, 260, “A393, A.2d 262 clause is137 N.H. 628

reasonably differ as to itscontractingambiguous partieswhen the
Serv.,v. Bus 140Merrimack School Dist. Nat’l Schoolmeaning.”

omitted).1197, (1995)9, 11, (quotation661 1198N.H. A.2d
inagreement provides pertinent4.05 of forbearanceSection the

part:

todepositin account shall be released [theThe funds said
of of. . . realsolely purpose paymentfor the theplaintiffs]

. hereby grants. . Each Borrowerestate taxes when due.
in, thesecurityto a interest andcontinuingthe [defendant]

. . .byall . held . . theright against, depositsto setoff
ormay applyThe setoff such[defendant].... [defendant]

against Loandeposits or other sums the Consolidated

added.) to(Emphasis According plaintiffs,the section 4.05 created
account, to therequiredan escrow and the defendant was release

real when due. Thepayment plaintiffsfunds for of estate taxes



contend termthat the “when due” mandated that the defendant
the for paymentrelease funds of intaxes due December 1992

because at the time of the request, the taxes were and thedue
were inplaintiffs plaintiffsnot default. The argue that had the

due,defendant thereleased funds when the real taxesestate became
required by default,as the prior any allegedcontract and to the

funds notwould have been available for the setdefendant to off in
plaintiffs interpretationMarch 1994. The contend that their of the
isterm “when due” reasonable greatestbecause the risk that the

faced regarding nonpaymentdefendant the of real estate taxes on
property it held as collateral was imposition superiorthe town’s of a

nonpaymentlien due to of The plaintiffstaxes. maintain that the
would greater bydefendant obtain security paymentthe actual of

taxes than it would byobtain the accumulation of the funds in the
deposit day prioraccount until to town issuingthe the a tax deed.

The arguesdefendant that lack specifi-the of contract language
cally requiring release of funds according timing byto the espoused

plaintiffs,the an integrationwithcoupled clause in the forbearance
agreement, necessarily leads to the conclusion that the contract is
unambiguous. stated,disagree. previouslyWe As the test for

in aambiguity contract is whether the parties reasonably differ as
Dist.,to its meaning. 11,See Merrimack School 140 N.H. at 661

A.2d at 1198.
defendant,According to partiesthe plain-the intended that the

4.05(a)tiffs allmake twelve payments under section prior to the
release of the Thefunds. defendant also partiesmaintains that the
intended that the term “when to daydue” refers the to aprior town

deeding. Furthermore,tax the defendant maintains its interpreta-
tion of the contract is clearlyreasonable because grantssection 4.05
the securitydefendant a in deposit funds,interest the account as

rightwell as a setto off the funds against the loan balance.
defendant,toAccording the rightits to andsetoff its security

interest in the deposit account trump dutyfunds its to release the
funds.

Although the contract does not clearly positionstate the
asserted the itby plaintiffs, does not clearly thestate defendant’s
position either. Because we conclude both parties’that interpreta­

reasonable,tions are we find section ambiguous.4.05 See
Dist., 11,Merrimack School 140 atN.H. 661 atA.2d 1198.

next ambiguousWe consider whether gavethe contract rise
genuine fact,to a of material plaintiffsissue as the contend. An

argument between the parties about the of anmeaning ambiguous
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fact,”argument about a materialtypicallyterm “is ancontractual
improperlyhavegenerallywill beensummary judgmentand

parties’thepresented about“unless the extrinsic evidencegranted,
personno couldso that reasonableis one-sidedmeaningintended

Bankv. First Nat.contrary.”to Den Norske Bank ASdecide the of
1996)(1st andBoston, 49, (quotations bracketsF.3d Cir.75 53

232, 235,Servs., N.H.omitted); Props.,Inc. v. 688 119Erin Foodscf.
(1979).201,401 A.2d 203

record, summarythatwe concludeour of theuponBased review
party presentedbecause neithergrantedimproperlywasjudgment

that is someaningthe intendedparties’aboutextrinsic evidence
contrary.to thecould decidepersonthat no reasonableone-sided
Inc.,53; Servs.,AS, 119F.3d at Erin FoodsNorske Bank 75Den cf.

(we235, will not trier of fact’s401 A.2d at 203 set asideN.H. at
meaningof extrinsic evidence unless themeaningofinterpretation

conclusion).onlycould reach onepersonsis clear that reasonableso

affidavit fails toplaintiffs’maintains that theThe defendant
(1983) because,491:8-a, toaccording theIVcomport with RSA

factsdefendant, specificto set forththe affidavit failsplaintiffs’
disagree becauseis a issue for trial. Weshowing genuinethat there

no issue ofthat there was genuinefailed to showthe defendant
therefore,fact, and, not toplaintiffs requiredthe werematerial

137,123v. N.H.Cyr,the Blue Shield St.showing.rebut Cross/Blue
(1983).144, 226,459 A.2d 230

and remanded.Reversed

BRODERICK, JJ., sit; the concurred.did not othersandHORTON
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