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BRODERICK, J. The petitioner, RegionalLisbon School District
(school district), appeals a of publicdecision the employee labor

(PELRB)relations board that the districtschool ancommitted
unfair labor practice by replacing Elaine French with an uncertified
teacher for two health education classes. The PELRB ordered
French’s reinstatement to her position.full-time We affirm in part,
vacate in part, and remand.

I

1991,In the school district tohired French teach home economics.
She was in subjectState-certified this taughtarea and home
economics aon full-time basis in the district until the 1994-1995

year.school The then onadministration cut back the number of
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offeringsincreasingit offered while coursecourseshome economics
result, taughtAs a French homeeducation.physicalin health and

theduringin educationas two classes healtheconomics as well
towas not State-certified teachyear.1994-1995 school While she

subjectinhealth, required anybe areanot to certifiedFrench was
lack ofDespitethan half-time. hertaughtin which she less

atcertification, to hertaught prior positionhad healthFrench
had, fact, health course work.completedand in educationLisbon

1995, district notifiedJanuary superintendentIn the school
forwould not be full-timepositionFrench that her home economics

of student enrollment.year decliningschool becausethe 1995-1996
to herdecision reducesuperintendent’sFrench thechallenged

thehearing Regionalat a before Lisbonteaching.load nonrenewal
(school board). repre-the French washearing,Board AtSchool

Association, NEA-NHLisbon Teachersby respondent,thesented
asserted, alia,(association), that if the economicsinter homeand

a soreduced, she be hired as health teachershouldposition were
indicated aa full-time schedule. Frenchthat she would have

Onin health education. Marchto become State-certifiedwillingness
to14, 1995, the decisionupheld superintendent’sschool boardthe

theand ruled that schoolpositionFrench’s home economicsreduce
anynot to hire French to teach health coursesobligateddistrict was

a with Statethat it intended to hire teacherapparently on the basis
nosubject appealin that area. The association filedcertification

notified the schoolboard’s decision but ratherfrom the school
1995, any24, that the Board for“[i]fin Marchdistrict a letter dated

instructor, it is our expecta-not hire a certified healthreason does
year.”be asked to teach those classes nexttion that Ms. French will

districtsigned a contract with the school forSubsequently, French
1995-1996positioneconomics for thefifty-seven percentá home

physicalfor a educationyear. school district advertisedschool The
areas,incertification both andand health instructor with State

the for the 1995-1996 schoolpositionto fillhired Derek Swenson
collegea whichrecently degree,had obtainedyear. Swenson

theAlthoughcredits. schooleighteenincluded health education
eligible for State certification baseddistrict believed Swenson was

work, certified to teach education aton course he was not healthhis
wasthe time he hired.

■ of wrote theappointment,Swenson’s sheWhen French learned
to about his certification. Whensuperintendent July inquirein 1995

association,received, from thehelpFrench elicitedresponseno was
duringon occasionssuperintendentthe numerouswhich contacted

onearly seekingof 1996 informationthe fall of 1995 and winter
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Finally, 1996,Swenson’s certification status. in January the super-
intendent the association thatnotified Swenson lacked State certi-
fication in health education.

18, 1996,On grievance againstMarch French afiled the school
district, aclaiming violation of bargaining agreementthe collective
(CBA) and ThechapterRSA 273-A. thesuperintendent denied
grievance as merit timelywithout and also that it notnoted was

appeal board,filed. After an unsuccessful to the school the associ-
anation filed unfair labor practice complaint with the PELRB on

31,May 1996. Specifically, French asserted that the school district
CBA,provision XIII,violated the “Fair Treatment” of bythe Article

hiring a uncertified teachperson despiteto health its representation
replace 1996,to her with a certified teacher. In aOctober after

hearing, the PELRB ruled grievance only timelythat the was not
filed, justified.but After its motion for denied,was therehearing

broughtschool district the present appeal.
On appeal, the school district challenges the PELRB’s conclusions

(1) (2)that: French manner;filed her ingrievance timelya the
school CBA,district’s conduct the parties’breached and thus

1(h)constituted an unfair labor practice, 273-A:5, (1987);see RSA
(3)and the school obligateddistrict is to French areinstate to

position.full-time The school district has the of provingburden that
the PELRB’s clearlydecision is unreasonable or unlawful. RSA

(1997);541:13 see Appeal Londonderry Dist.,School 142 N.H.of
677, 680, (1998).137,707 A.2d 139 The offindingsPELRB’s fact are

primadeemed reasonable,lawful and willand we not disturbfacie
its order itunless is erroneous as a matter of law or we are satisfied

aby clear preponderance of the evidence it unjustthat is or
541:13;unreasonable. RSA Appeal Dist.,Londonderry School 142of

680,N.H. at 707 A.2d at 139.

II

The school arguesdistrict that grievanceFrench’s was time-
barred because she failed appealto the school board’s March 1995
decision at her nonrenewal hearing upholding the reduction of her

positionfull-time negatingand any obligation to hire toher teach
health education Itclasses. bases its timeliness onargument several
grounds, all of premisedwhich are anon erroneous characterization
of the nature of presentFrench’s grievance.

The perceivesschool district grievanceFrench’s March 1996
aasserting of parties’violation the aCBA as renewed tochallenge

the reduction of her positionfull-time home economics and to the
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courses. Weher to health educationnot to hire teachdecision
however, correctlyPELRB characterizedconclude, that the

inconductthe school district’schallengingasgrievanceFrench’s
courses afterto teach health educationhiring persona uncertified

it did notand school board thatto the association therepresenting
ait wantedas health instructor becausehire French awant to

thethatAccordingly, we holdposition.teacher for thatcertified
timelywasconcluding grievancein that French’snot errboard did

filed.

statute, file a grievanceis toemployee requiredanBy State
273-A:5. RSAviolation of RSA Seeof a claimedwithin six months

1998). case, wasIn the asserted violation273-A:6, this(Supp.VII
in of 1995. Whilespringteacher theof an uncertifiedhiringthe

18, 1996,March sheher untilgrievancedid not fileFrench
beginningstatuscertificationpersistently inquired about Swenson’s

Theof schoolJuly appointment.learned Swenson’sin 1995when she
ofhowever, Swenson’s lack certificationdistrict, did not disclose

diligent efforts to discovermadeJanuaryuntil 1996. French
status, for theand will not fault herwecertificationSwenson’s

Brown, 143 N.H.delayed response. Appealschool district’s ofCf.
(1998) (unreasonable66, a matter of law112, 116-17, as720 A.2d 70

delayed filing ofemployee’sforprejudiceto claimemployerfor
Accordingly,to employer).attributableinjury delaynotice of when

18,Marchconclusion that Frénch’sin the PELRB’swe find no error
1996, timelywas filed.grievance

HI

erroneouslythat the PELRBarguesThe nextschool district
practiceunfair laborthe committed anthat school districtconcluded

atparticular provisionCBAthe terms of the CBA. Theby breaching
Treatment,” inXIII, “Fair which statesArticle entitledissue is

part:pertinent

force,in have aexceptionthe of a reduction teachersWith
employment providedof continuedexpectationreasonable

efficient, and satisfac-competent,areservicesthat.their
tory.

of homecontends that its reductionThe district firstschool
teachingeconomicsand French’s homeofferingscourseeconomic

force,” thein and thus “reasonablea “reductionconstitutedposition
not applicable.isemployment” provisioncontinuedexpectation of

itsproperlythat it exercisedarguesdistrict specificallyThe school
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“tomanagement prerogative reduce of staffthe number its in one
(home economics),discipline time,atwhile the same increasing the

in disciplines,number of its staff other such physicalas education
and health education.”

The school district’s ofmisperception the ofnature French’s
however,grievance, fatally pervades its “reduction in force” argu­

asment well. French is not complaining about the reduction of her
rather,position;full-time home economics she complainingis about

schoolthe of anhiring replacedistrict’s uncertified teacher to her in
(1)health education when the school district informed the school

board at her nonrenewal hearing of its intent to ahire certified
(2)teacher, (3)health rejected certified,her offer to become and

foradvertised a applicant. Moreover,State-certified the record
shows that the number of health education and home economics
classes offered to students did not fromchange the 1994-1995school

toyear Therefore,the 1995-1996 school year. we conclude that the
PELRB correctly determined that the conduct complained of

did not result from a reduction in force because the same
ofnumber courses are being astaught, byverified . . .

testimony that the two courses removed from [French’s]
teaching who,schedule were given to another teacher like
her, had no certification for specific subjectthe matter.

brief,We note that in its the school district asserts that its good
faith toefforts hire a certified health instructor constitute further
evidence of the PELRB’s erroneous conclusion that French’s griev-
ance did not We,involve a in however,“reduction force.” fail to
discern any nexus thebetween school gooddistrict’s claimed faith
efforts and the characterization of grievanceFrench’s involvingas a
“reduction in force.” To the extent the school district itsargues that
good faith canconduct aotherwise excuse technical ofviolation the
CBA, it cites no toauthority support position.its Accordingly, we
need not address this argument further.

The school alternativelydistrict argues that French notcould
have had a expectation“reasonable of employment”continued in

(1)health education because teachingher contract itself indicates
“inthat no event shall the Teacher be assigned to a forposition

which is qualifiednot or bycertified thehe/she State ofDepartment
(2)Education,” French was assigned two health courses theduring

1994-1995 school on ayear only temporary basis to create a full-time
(3)schedule for her thatduring remaining year,academic the CBA

states that “[p]roper bycertification the State Department of
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(4)and Frenchemployment,”for continuousrequiredisEducation
ato hire healthcould decide certifiedagreed that the school district

“wasmaintains that SwensonThe school districteducation teacher.
to certified inunderstanding that he was able bewith thehired

education,” discovery that needed moreand its later hehealth
not French to teach thequalifyfor didcourse work certification

to teachheightened qualificationscourses or eliminate Swenson’s
however, persua-are notarguments,The school district’shealth.

sive.
torequired to be certifiedthat French was notundisputedIt is

that area wasas her instruction inlongeducation asteach health
theteaching Despiteof schedule.fiftythan herpercentless

teachinginmandatory language French’sseemingly certification
CBA, to teachdistrict Frenchemployedthe the schoolcontract and

year1994-1995 school whenduring thetwo health education courses
Further, theamply supportsthe recordit that curriculum.expanded

.any complaintno of . .“there is evidencefindingPELRB’s that
nature of French’sefficiency satisfactoryorcompetency,about the

ability as a teacher.”

thatthe PELRB’s statementdistrict also attacksThe school
on offavor of taken behalfpositionor in thebeing equal“all else

Association, agreedcontractuallyshe should have thebyFrench the
The schoolemployment.”of continuedexpectation’to ‘reasonable

qualified because he hadwas betterurgesdistrict that Swenson
courses, study washis academicmore health educationcompleted

to be certifiable.”and he was “believedup-to-date,more recent and
review, however, conclude thatweBearing in mind the standard of

that the two teachers werefindingthe PELRB’ssupportsthe record
they both lacked certification.given thatequal footingat least on

Moreover, tosoughtthat the school districtthe reflectsrecord
to her lackinstructor due notreplace as a health educationFrench

certification, a bothlack actual hurdleof but to her ofqualification
cannotAccordingly, sayclear. weneeded toFrench and Swenson

expec­athat French had reasonablethe conclusionthat PELRB’s
erroneous, unjust, orlegallywasemploymentoftation continued

unreasonable.
that the PELRB errone-arguesseparatelyThe school district

of “fairness” rather thangenerala notionously based its decision on
argument,of the CBA. Thisspecific languageon violation of thea

however, specifically complainsThe districtwithout merit. schoolis
in the PELRB’s order:languagethe followingabout
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In considerations,addition to the foregoing French was not
on an equal French,treated withfooting Swenson. as a

“non-renewed,”“tenure” teacher Swenson,was while with-
out protections teacher,contract aas tenured was accorded

certification,additional time to achieve something re-
quested by and denied to French.

The school district argues that this rationale demonstrates the
PELRB’s erroneous reliance on its own view of “fairness” rather

particularthan on a contract violation. We need not address the
propriety of the PELRB’s recited rationale because it supported a
separate violation of the CBA. Specifically, the PELRB continued its

bystatement concluding: “We believe that also to have been
violative of the expectation‘reasonable of continued employment’

added.)language of Article XIII.” (Emphasis Because the PELRB’s
first conclusion that the school district violated Article XIII of the
CBA was sufficient to support an unfair practicelabor finding, see

273-A:5,1(h) (breachRSA of CBA constitutes unfair labor practice),
the PELRB’s finding of a second violation is cumulative in this case.

IV

Finally, the school arguesdistrict that the PELRB’s reinstate-
ment of French to teach health classes for which she was not
certified was unjust.unreasonable and It argues that the PELRB
erred in torefusing consider the fact that a teacher who is
State-certified to teach health education is currently teaching the
courses that French would resume teaching pursuant to the rein-
statement order. contends,The association however, that reinstate-
ment is an appropriate VI(b)remedy 273-A:6,under RSA and that
the PELRB properly rejected the school district’s untimely submis-
sion of evidence of the current teacher’s State certification. We
agree with the school district.

French did not appeal the March 1995 school board’s affirmance of
the school district’s decision to hire a teacher certified to teach

education,health and the PELRB specifically found:

The Association agreed that the District could decide to
hire a teacher certified in both health and physical educa-
tion and further said that if it so,had done this griev-

would not have arisen.ance/ULP

During the hearing PELRB,before the the school district
presented uncontradicted evidence that it had hired a teacher who
was State-certified in both health physicaland education to replace



startto thejust priorpositionfrom hisSwenson, resignedhadwho
inwas certifiedteacherThis newyear.school1996-1997of the

enjoys reci-whichPennsylvania,ofthe Statebyeducationhealth
30,1996, afterdaystwelveOctoberOnHampshire.Newprocity with

to teachwas certifieddecision, new teacherthePELRB’sthe
Board ofHampshirethe Newbyand healtheducationphysical

Novem-onthe certificationdistrict receivedThe schoolEducation.
rehearing onits motion fortoan amendment6 and filedber

recentteacher’sPELRB of the new26, thenotifyingNovember
order. Thethe reinstatementthereby challengingandcertification
its motionamendattempt-tothe school district’srejectedPELRB

thatstatingrehearing,for

i.e., a[alleged],factsit relied onand ...untimely,it was
andthe date of decisioncertification, occurred afterwhich

torespectwithbreachthe contractdo not excusewhich
Elaine French:

ofsubmissionschool district’sthat theacknowledgeWe
in health educationcertificationteacher’s Stateof the newevidence

theacquireddistrictthe schooluntimely becausetechnicallywas
thirty daysbeyond,motionwithin, its amendedbut filedinformation

(1997).1996, RSA 541:318, decision. SeePELRB’s Octoberof the
that the schoolhearingat thePELRB, however, awarewasThe
hire a certifiedtoprerogativeunchallengedthedistrict retained

educationhealthPennsylvaniateacher, the new teacher’sthat
certification, andHampshireNewreciprocal withcertification was

Board of Educationthe Statehad contactedsuperintendentthat the
beingteacher]with new[the“no problemthere wasand learned

of the certificationrejectionthat the board’sholdcertified.” We
of theexpirationtheweek afteroneapproximatelyfiledevidence

unjust or unreasonableclearlywasperiodthirty-day rehearing
reinstate­because French’sof this casecircumstancesunder the

teacher. See RSAeducationa certified healthdisplacement would
not, thebyas suggestedwasMoreover, school districtthe541:13.

tocertificationnew teacher’sPELRB, of thesubmitting evidence
Accord­to Elainerespectthe contract French.”breach.with“excuse
for theand remandorderreinstatementwe vacate theingly,

273-A:6, VIunder RSAremedyappropriateanPELRB to consider
1998).(Supp.

in remanded.part;vacatedpart;inAffirmed

All concurred.


