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omitted). must demonstrate actualAccordingly, prej-the defendant
a for assistance ofin order to establish claim ineffectiveudice

Warden, 138, 148,v. 131 N.H. 551Avery Cunningham,Seecounsel.
(1988).952, 958A.2d

determiningIn defendant has established actualwhether the
the thetotality jury.we the of evidence beforeprejudice, examine

308, A.2d at 578. In to theWisowaty, 137 N.H. at 627 additionSee
incriminating testimony fromtestimony, the elicitedvictim’s State

witness,thirdWare, and astepson, partythe defendant’sDetective
Thebyof the defendant. trialincluding guiltevidence admissions of

that, if had testifiednot in the defendantfindingcourt did err even
existsprobabilitythe no reasonableallegations,at and deniedtrial

have As theof the trial would been different.that the result
trial courtprejudice, properlyto actual thedefendant failed show

ahis motion for new trial.denied
for aggra-defendant’s two convictionsAccordingly, we affirm the
for endan-and reverse his convictionfelonious sexual assaultvated

resentencinga for becausewelfare of child. We remandgering the
may haveendangerment convictionof the unconstitutionalevidence

imposed.affected the sentences

in remanded.part;in reversedpart;Affirmed

All concurred.
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Martin, RL.L.C.,Downs &Rachlin of M.(GregoryLittleton
on orally),Eaton the brief plaintiff.and for the

Nourie, EA.,gin & ofWig Manchester A. Ewing and{Scott
brief,Douglas J. Wenners on Ewingthe and Mr. orally), for the

defendants.

JOHNSON, defendants,J. The Pomerleau,Alan and Michelle
a ofappeal J.),decision the Superior Court {Coffey, denying their

motion for judgment thenotwithstanding verdict from a verdictjury
that found them liable for negligently three-year-theirsupervising

plaintiff,old son. The Langlois,John cross-appeals, thatarguing the
trial court improperly granted the defendants’ tomotion dismiss the
plaintiff’s claim,negligence and improperly granted the defendants’

formotion a directed verdict on the plaintiff’s negligent entrust-
claim.ment We reverse the denial of the defendants’ motion for a

judgment verdict,notwithstanding the and affirm.otherwise
plaintiffThe asserted claims for negligence, negligent entrust-

ment, and negligent supervision against the defendant tenants for a
18, 1994,fire that on Februaryoccurred in apart-the defendants’

date,ment in Newmarket. On that Michelle Pomerleau inwas the
apartment Daniel,with her son who day shywas then one of three
years of age. Michelle prior takingtestified that to a inshower the

adjacent bedroom,bathroom to the master she sat Daniel on the bed
in the master a bag candybedroom with of to watch a television
show.

plaintiff’s Hurteau,expert,The William testified that inter-his
view notes indicated that later withMichelle conversed Daniel while
she was taking her shower and onDaniel sat the toilet. takingAfter

shower,her Michelle Daniel,returned to the bedroom to check on
who at that was againtime once on the bed. She testified that she

inremained bedroomthe for toapproximately getten minutes
dressed, notand did or anythingsee smell unusual. She then

toreturned the bathroom dryto blow her hair.
Somewhere later,between seconds fourthirty and minutes Daniel

into said, “Uh-oh,walked the andbathroom Mama.” Michelle
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bedroom, carpetthewhere she discoveredto the masterreturned
fire, unsuccessfully attemptedwhich shenear Theburning’ the bed.

$187,750.ofdamagesextinguish, stipulatedto caused
fire,the and that thethat Daniel startedallegedThe plaintiff

him in theirin tonegligent failing supervisedefendants were
Both thebedroom, lighters.matches and ofmaster which contained

that, Danielopinion,in theirwitnesses testifiedplaintiff’s expert
the toldtestified that defendantsthe fire. Hurteaustarted William

and on thenightstandin thelightershim matches andabout
bedroom, and hetestified about otherscomputer desk in the master

bed, many of which Hurteauin room or near thediscovered the
alsoeasilyhave accessed. He testifiedthat Daniel couldbelieved

years ageof werehas three or fourstudythat a shown that children
oflighters, capableand areto with matches andlikely playmost

lighters.orfires matchessetting using
that, theprior totestimony establishedThe defendants’ unrefuted

infire, lighters possessionmatches or Daniel’sthey had never seen
anhim, had shownto and that Daniel neverprovidedor them

also testified Daniel demon-Theyin or lighters.interest matches
himselfpreviouslyhad burnedto fire because hestrated an aversion

oven, out on thetry gasto the burnerson the and he would blow
stove.

prior to trial andThe the countnegligencetrial court dismissed
thefor a directed verdict onthe motiongranted defendants’

plaintiff’sat close of the evidence.claim thenegligent entrustment
for a verdictcourt defendants’ motion directedThe trial denied the

claimclaim. Thesupervision negligent supervisionon the negligent
Theplaintiff.a verdict for thejury,went to the which returned

verdict, whichnotwithstandingfor thejudgmentdefendants moved
the trial court denied.

inthat trial court erredargueOn defendants theappeal, the
verdict,thejudgment notwithstandingtheir motion fordenying

knowledgenothat the defendants haddespite undisputed evidence
orfor with matchesany playingthat son had propensitytheir

thatplaintiff arguingor fires. Thelighters starting cross-appeals,
andnegligencehis claimerroneouslythe trial court dismissed

negligentfor on his entrustmentdirected a verdict the defendants
claim.
- notwithstandingforreviewing judgmentOur standard for motions

the verdict is established:well
- notwithstanding thejudgmentA toparty is entitled-

mayonly inference that beverdict when the sole reasonable
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evidence,drawn from the which must be viewed in the light
most nonmoving party,favorable to the is so overwhelm-

in favor of the thatingly moving party contraryno verdict
weighcould stand. court cannot inquireThe the evidence or

witnesses,credibilityinto ofthe the and if the evidence
adduced at trial is or ifconflicting, several reasonable

drawn,inferences may be the motion should be denied.

Co.,v. 579, 585,LeBlanc American Honda Motor 141 N.H. 688 A.2d
(1997) omitted).556, 561 (quotation

date,To we to recognizehave declined the tort of negligent
tosupervision children,hold liable the ofparents for acts their see

Kiman, 263, 265,v. 911,Towle N.H. (1991),134 591 A.2d 912
especially in the parentalabsence of ofknowledge the child’s

id.;dangerous propensities, see v. McKerley, 778,Clark 126 N.H.
780, (1985).846, trial,497 A.2d 847 plaintiffAt the presented
evidence that Daniel has a forpropensity inquisitiveness and for
getting into his parents’ and siblings’ personal toproperty. Contrary

plaintiff’s argument,the propensitythe relevant in this case is one
fire,towards not inquisitiveness.

Even thatassuming recognizewe were to the oftort negligent
wesupervision, conclude no presentedthat evidence was showing

that had matches,Daniel a known propensity play lightersto with or
playor to inquisitivewith fire. otherAlthough children of Daniel’s

age may fire,have a propensity playto with the plaintiff toattempts
make the thatlogical leap because Daniel ahad known propensity

inquisitiveness children,for like other he alsowould have a
propensity to play lighterswith matches or and to start fires.

evidence, acts,Without specific priorbased on of a propensity to
Towle,cause the actual occurred, 265,harm that 134 N.H. at 591cf.

912; Clark,at 780,A.2d 126 847;N.H. at 497 A.2d at bySmith Smith
(Ill.George, 224,v. 534 N.E.2d App. 1989),226 plaintiffCt. a may

relynot speculationon or unsupported proveto thatinferences
because a child may exhibit certain propensities, they also possess
other propensities. The mere fact that three-year-oldssome are
inquisitive and bystart fires withplaying lightersmatches or is an

toimpermissible basis conclude that this three-year-oldbecause
ischild willinquisitive, he also fires.start

To make out a cause of action for negligent supervision, the
plaintiff must first have showingoffered evidence that Daniel had a
propensity playto lighters,with matches or or to play with fire.
Without suchknowledge of a apropensity, parent may reasonably be

separatein a room of the same for a parthouse few minutes as of an
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Smith, at 226. Because the534 N.E.2ddaily activity.ordinary, Cf.
knewestablishing that the defendantsnooffered evidenceplaintiff

afire, plaintiffthe failed asplayhad a to withpropensityDaniel
dutyhad a tothat theto defendantsof law establishmatter

Therefore, nofire. reasonableplaywould withthat Danielanticipate
negligently supervisedthethat defendantsjury could have found

child.three-year-oldtheir
reviewappeal.issues on WeNext, plaintiff’swe theaddress

areallegations“if the plaintiff’sto to determinemotions dismiss
permit recovery.that wouldof a constructionreasonably susceptible

by plaintifffacts thewell-pleaded allegedtruth allthe ofWe assume
to thelightin most favorableall theconstrue inferencesand

212-13, 597,210,Ritzo, 679 A.2d 599141 N.H.Bohan v.plaintiff.”
omitted). for(1996) We review motionscitation(quotations and

judgmentsforstandard as motionsunder the samedirected verdicts
Watts, 153, 158,v. 136 N.H.Brodericknotwithstanding the verdict.

(1992).600, 604614 A.2d

claim, thealleged thatplaintiffthenegligenceOn the
Pomerleau,son, fromto their Danielduty prevent“had adefendants

instrumentalities, includ­using dangerousto andobtaining access
that theallegedThe plaintiffand lighters.”of matchesing books
to haveallowing [theirduty “by son]thisdefendants breached

of matches andto booksand unattended accessunsupervised
The trial courtmaterials.”vicinityin of combustiblelighters the

that theclaim on the basisplaintiff’s negligencedismissed the
supervi­to“equates negligentduty essentiallytheory ofplaintiff’s

dismissedproperlythat trial courtconclude thesion.” We andagree
Isaac, 261, 266,v. 143 N.H.Taylor-Borenclaim.negligencethe Cf.

(1998).577,723 A.2d 580-81

plaintiff’s negligenta on thedirected verdictThe trial court
theevidence thatoffered noplaintiffclaim theentrustment because
andcigarette lightersson thetheir withhad entrustedparents

agree.matches. We
to therespect plaintiff’sthe record withhave reviewedWe

andmeritfind them to be withoutandremaining arguments
321,N.H.v. 137Vogel,warranting Vogelno further discussion. See

(1993).595,322, 627 A.2d 596

part.inpart;in reversedAffirmed

All concurred.


