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Moreover, criminalexpert testimony). activityof where isbenefit
others, mayundertaken in concert with a defendant be held

criminalresponsible by activity.for all of the loss caused the State
(Kan. 1993).Wells, 828, Therefore,App.861 P.2d 829-80 onv. Ct.

the court should differentiate the harm related to theremand
chargedfactual the defendant’s conductallegations supporting from

Further,accordingly.causes and the restitution ifapportionother
in withthe court finds that the defendant acted concert the other

teacher, for all ofmaythe defendant be held liable the loss
chargedattributable to the conduct.

andVacated remanded.

All concurred.
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(John A. assis-McLaughlin, attorney general Stephen,T.Philip
brief, assistantKissinger,on the and John C.attorney general,tant

for the State.attorney general, orally),

defender, Orford, byof brief andappellateassistantGary Apfel,
orally, for the defendant.

Dahood,defendant, his convic-THAYER, appealsMichaelJ. The
intoxicating liquor,influence ofdrivingtion for while under the

(1993) (amended 1995,offense, 265:82-bcontrary to RSAsecond
1998),1996, 1997, a trial in Concord District Courtfollowing jury

J.).(Robbins, reverse and remand.We
28, 1996, 11:15 Stevenp.m., TrooperatAugust approximatelyOn

was Inter-Hampshire patrollingof the New State PolicePuckett
troopera car in the breakdown lane. Thestate 93 when he observed

defendant,motorist, as theif the later identifiedstopped to see
raised, trooperand theassistance. The car’s hood wasneeded

emitting troopercar was smoke. When theenginenoticed that the
was, repliedthe defendantproblemthe defendant what theasked

driving.car lost as he waspowerthat he over because thepulled
encounter, noticed that the defendant wouldDuring trooperthis the

him,to faceaskinghim the defendantspeaking. Uponnot face while
emittingan odor of alcohol from the defendant’strooperthe smelled

and wereuneasy eyesalso hisappearedmouth. The defendant
drinking,ifasked the defendant he had beenwatery. trooperThe

beers.consumingand the defendant admitted two
the defendant was under theIn order to ascertain whether

alcohol, performasked the defendant totrooperinfluence of the
sobrietya ofbatteryadministeredsobriety trooperfield tests. The

test,tests, nystagmus Romberg,the horizontal theincluding gaze
test, test,test, one-legthe and thefinger-to-nosethe standbalance

failed allopinion,In the the defendanttrooper’swalk and turn test.
manythe defendant howtrooper againthe askedfive tests. When

consumed, fromincreased the numberbeers he had the defendant
however, asquestiondid not the defendanttrooper,two to four. The

the four beers. Thedrinkingto and when he finishedbeganwhen he
drivingfor while underthe defendant under arresttrooper placed

thequestioning,In toresponse post-arrestthe influence of alcohol.
190 Theweighed pounds.that hetrooperdefendant informed the

not to submitto a blood test and was askeddefendant refused take
to a urine or breath test.

at trial. Thetestify trooperthe totrooperThe State called
consumptionof alcoholknowing periodthat while the timeadmitted

fourthe defendant consumed theimportant,is he was unaware when
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containerslooked for alcoholtrooper,to the heAccordingbeers.
any. trooperto find Thecar but was unablearound the defendant’s

drinkinghad beenthat the defendant“guessed”that hetestified
had asonlythe indication hetrooper,to theevening. Accordingthat

was the defendant’sconsumptionof alcoholperiodto the time
tests, the initial contact with thesobrietyon the fieldperformance

trooper,defendant. Thedefendant, odor of alcohol on theand the
in day mightearlier thehowever, someone who drankadmitted that

still smell of alcohol.
as antrial, testifyDr. Alex Novak tocalledAlso at the State
as anqualifiedthat Dr. Novakcourt concludedexpert witness. The

drivingto while undertoxicology. respectof Withexpert in the field
a blood alcoholalcohol, Dr. testified thatof Novakthe influence

(BAC) Despitelimit in this State.legalof .08 is theconcentration
testimonythat the wasobjections proposeddefense counsel’s

that theunreliable, testifyDr. Novak tothe trial court allowed
28, 1996, p.m. approxi-at 11:15 wasAugustBAC ondefendant’s

.10, of of .02. Dr. Novak based hismargina errormately with
bodyBAC on the defendant’s knowntheestimate of defendant’s

of four beers. Dr.consumptionadmittedweight and the defendant’s
to the defendantno information as whenhavingNovak admitted

reasonablyor from which he could infer theconsumed the beers
toassumptionsDr. Novak made severalconsumption.time of

BAC, andincluding the number of ouncesestimate the defendant’s
of alcohol that each beer contained. He further notedpercentagethe

consistent with thethat his estimation of the defendant’s BAC was
of the on the sobri-trooper’s description performancedefendant’s

view, sobrietyIn failed the fieldety tests. Dr. Novak’s the defendant
tests.

drivingthe of under the influencejury guiltyThe found defendant
fine,a sentenced the defendantimposedof alcohol. The court $500

incarceration, his forthirty days years.to and revoked license three
appealed.The defendant

us to consider Dr. Novak’surgesOn the defendantappeal,
evidence, ofadmissibilityas novel scientific the which istestimony

v. 142 N.H.subject independent Hungerford,to review. See State
(1997).110, 117, 916, scrutiny employA.2d 920 The level of we697

inreliability complexityin our turns on the of the test issueinquiry
fact-findingof the evidence thelikely impact upon process.and the

fact,not Incomplex.Id. Dr. Novak’s calculation was we have
opinion utilizingconcluded that an a similar calculationpreviously

Wheeler,v.of a defendant’s BAC. See Statewas admissible evidence
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1384,496, 498, (1980), byoverruled in part120 N.H. 416 A.2d 1385
(1988).94,65, 66, thatv. 131 N.H. 550 A.2d 95 OnLandry,State

basis, reject contention that the profferedwe the defendant’s
evidence, see States v.testimony constitutes novel scientific United
1985)(3d1224, (defining753 F.2d 1237 Cir. novel scientificDowning,

evidence as evidence the scientific fundaments of which are not
notice), subject tojudicial independentsuitable candidates for

Instead, trial court’s determination that Dr. Novak’sreview. the
anwas reliable and admissible will reversed as abusetestimony be

thatonly rulingof discretion if the defendant can demonstrate the
and that the error theprejudicedwas untenable or unreasonable

Cavaliere, 108, 110, 96,v. 140 N.H. 663 A.2ddefendant’s case. State
(1995).98

arguesThe that the trial court should havedefendant
because, alia,intertestimony profferedexcluded Dr. Novak’s the

was unreliable. New Rule oftestimony agree. HampshireWe
admissibility testimony.Evidence 702 the of Thegoverns expert

a witness in the formprovides qualified expert may testifyrule that
scientific, technical,of. an or or otheropinion otherwise “[i]f

assist trier of fact to thespecialized knowledge will the understand
testimonyor to a fact in issue.” admittedExpertevidence determine

Cavaliere,under this rule “must be reliable to be admissible.” 140
omitted).109,at at (quotationN.H. 663 A.2d 98

trial,At Dr. Novak testified that the defendant’s BAC was
.08 and .12. the defendant contendsapproximatelybetween While

otherwise, attemptthe State maintains that “Dr. Novak made no to
alcohol concentration on his perfor-calculate the defendant’s based

State,sobriety Accordingmance of field tests.” to the field“[t]he
evidence,test results were used as corroborative to demonstrate

that of thatdisplaying signs impairmentthe defendant was were
rangeconsistent Dr. Novak’s estimated of alcohol concentra-with
position,tion.” Even if we the State’s we hold that Dr.accept

rangedNovak’s conclusion that the defendant’s BAC between .08
.12 R. Ev. 702.and is unreliable. See N.H.

. Wheeler, aIn held that the use of mathematical formulawe
Wheeler,a BAC was admissible. 120person’sto calculate estimated

497-98, In urging upholdN.H. at 416 A.2d at 1385-86. us to the
Novak, andby uponformula used Dr. the State relies Wheeler

‘widely. . . foundation for usedargues that formula is the the“[t]he
chart . . . that the number ofwallet-sized mathematical relates

gives probableto and the BAC to twobody weightdrinks consumed
In for to reliableplaces.’”decimal order the Wheeler calculation be
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however, theadmissible, followingwe thatrequireand therefore
reasonablyinto known or inferredequation:thedata be factored

body the amount ofweight;knownconsumption;alcoholtime of
497-99, 416rate. See id. at A.2dand the burn-offingested;alcohol

ease, Dr. Novak lacked evidence as toIn the presentat 1385-86.
beers or circumstantial evidencethewhen the defendant consumed

periodtimea inference as to the ofto draw reasonablefrom which
consumption is a totiming prerequisitealcoholAs ofconsumption.

BAC,calculateof formula to weadmissibilitythe the Wheeler
in Dr.permittingits discretionthat the trial court abusedconclude

at thethe estimated BAC time oftestify to defendant’sNovak to
factors, unknownanyfrom other datarequisiteAside thesearrest.

weightthe ofare “a of defense which affector matterassumptions
its v.admissibility.”determine State[do]the but notevidence

(1975).111, 244,Arsenault, 109, 386 A.2d 246115 N.H.

prejudiced bythat the wasfurther conclude defendantWe
testimony approximatelythe the defendant’s BAC wasexpert’s that

.10, inthat .08 limittestimony legalwith his is the thiscoupled
Indeed, at oral that Dr.argumentthe State conceded Novak’sState.

the its thishelped proveState case. Because issue istestimony
remainingthedispositive, argu­we need not address defendant’s

(1994).57, 53,Emanuel, 58, 55v. 139 N.H. 649 A.2dments. See State

remanded,.andReversed

All concurred.

Original
No. LD-97-012

Morgan’s Case

8,April 1999


