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predecessorsby title,inits that the showsexercised and record that
materially bychanged exceeding1984, 1992,inthe use or at least

anyscope pre-existing scopethe of easement. Because ofthe the
resolved,not we cannoteasement is address Sandford’s claim that

subsequent scopethe town’s use exceeded ofthe the easement.
undisputedsum,In hold thatwe the facts thatdemonstrate the

proving adverselytown its of that itsatisfied burden flowed
portion year twenty years.Sandford’s land for a of each for at least

(intermittent may981,Ellison, 121N.H. at 437A.2d 280at useCf.
easement).prescriptivebe tosufficient establish Because Sandford

challenge remainingdoes not the trial court’s conclusion on the
prescriptive claim,elements of the town’s easement we conclude

through predecessorstown,that the its title,the conduct of in
acquired prescriptive topa toeasement flowwater to the of the dam

beyondand thus flow landSandford’s 528 feet M.S.L. to 534.7feet
during portion year.M.S.L. a of the We further hold that the

undisputed scopefacts fail to establish the of the easement and thus
concludingtrialthe court erred in the town could flowSandford’s

regard scopemanner,land in a reasonable without to the established
by previous Accordingly,use. we reverse and toremand the trial

scope acquired bycourt the ofissue the of the easement the town
through predecessorsits in title.

part;in reversed inAffirmed
part; remanded.

All concurred.
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(Karen CreightonofOffices,Law West LebanonDecato
BorgstromBorgstrom brief,on the and Ms.and R. Peter Decato

plaintiff.orally), for the
(Sara brief),ShirleyHage, B. on theManchesterRoussos & of

orally),(BradfordP.A., Kuster forof Concord W.and and RenoOrr
the defendants.

Mahoney,appealsplaintiff, an orderBRODERICK, DennisJ. The
J.)(Morrill, dismissing malprac-by Superior his claim ofCourtthe

Cappiello,against Gordon,defendants, Shaheen, Stein &tice the
formerlyattorneyKeshen, firm. WeEA., an with theand Barbara

affirm.
brought bylegal malpractice a felonaction convictedThis case ais

jury proceed-attorneys represented grandagainst inhimthe who
Mahoney guiltyJanuary pledings prior 1994,to Inhis indictment.

by deception,felony offor theft falsificationto twelve indictments
charges out of his theft ofevidence, fraud. The aroseand Medicaid

totalingprivate $373,000 whilefunds overinsuranceMedicaid and
(HCF),Fharmacy,byemployed pharmacist Inc.as a Health Center

majoritycorporation Heheld a interest. was sentenceda in whichhe
years and wasto at the State Frisonto fourteenserve seven

contemptrequired payrequired pay toalso wasto restitution. He
J.)(Manias, imposedtotaling on$60,000 that Trial Courtfines the

beingprior sentenced,histo indictment. Afterhim and HCF
permissionMahoney offrom the court to retain one-halfobtained

any recovery legal malpractice intendedin action hehe secured the
againstto the defendants.file

detailing underlying case, note itsof this wefactstheBefore
procedural posture. dismiss, or,tofiled a motionThe defendants

accompanyingalternatively, summary judgment affidavits,withfor
supportingexcerpts, The trialdocuments.testimonial and other

Mahoney’sapparently law.as a matter of Onwritcourt dismissed
recognizefailingappeal, Mahoney court for tofaults the trial
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disputes,numerous factual which he should beenargues have
exist,a if we factualby jury. disputesresolved Even assume

Mahoney cannot maintain a claim in as amalpractice this case
ofmatter law.

I

Mahoney,in most tolightViewed the favorable the reflectsrecord
(the1991, State)in of beganthat the Office the Attorney General

1991,investigating and HCP InMahoney Julyfor Medicaid fraud.
ajury Mahoneytecum on asgrand subpoenathe served duces

records,of seeking prescriptioncustodian HCP’s records regarding
patientsMedicaid and certain other business records of HCP After

receiving subpoena, Mahoneythe certaindestroyed prescription
and HCPother records infor-purged prescriptiondocuments and

computer,from all requestedmation HCP’s of which were theby
andsubpoena potentially incriminating.

1991,early AugustIn Mahoney agreed produceto some records
others,to allow to produceand access to but everythingrefused

The torequested. compelState of theproductionmoved withheld
documents, attempted quash subpoenaand HCP to the on claims of

22,physician-patient Fifth Amendment privileges. Augustand On
J.)1991, (Manias,the Trial Court HCP’s quashdenied motion to

based, part, legalin inability corporation, includingon the of a a
behalf,corporate corporation’sofficer on the to claim Fiftha

privilege,Amendment and it to produce subpoenaedordered the
documents.

1991,September grandIn the jury another subpoenaserved
tecum induces on hisMahoney seekingcustodial additionalcapacity
records,HCP including prescription information for non-Medicaid

not covered the firstpatients by subpoena. day,That same Statethe
a petition contemptfiled for civil relating Augustto the court’s 1991

due to Mahoney’s noncompliance.order
early September,In Mahoney hired the defendants to represent

him,and individually,HCP in grandthe Heinvestigation.jury
thatalleges informed the he ofdestroyedhe thatdefendants much

information,requestedthe although they deny it. The defendants
toproceeded strategyexecute a to obtainingforestall the State from

of subpoenaedmost the ofdocuments. As thispart strategy, they
tosought enjoin grand jury issuingthe from a subpoena for

patients, enjoinnon-Medicaid to proceedings, and to anpursue
interlocutory appeal. argumentsCounsels’ focused theon volumi-

of requestednous nature the records and thatconcerns compliance
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burdensome,time-consuming, expen-andunreasonablywould be
sive.

to1991, MahoneyHCP andIn the court ordered bothOctober
1992, aJanuaryIn the Statesubpoenas. petitionedwithcomply the

unsuccessfullytheand defendantscontempt,time for civilsecond
jurythe ofchallenging grandin court theproprietyfiled suit federal

2,Marchan decided in State court. Onsubpoenas, previouslyissue
J.)(Manias, in1992, found and HCPMahoneythe Trial bothCourt

byproduce [soughtthem “to the documentscivil orderedcontempt,
nonexistence, meetingat theof their nextsubpoenas], proofboth or

complyand that failure to would resultgrandof the warnedjury,”
of$1,000 day noncompliance.for each The defendantsin civil fines of

to nor appeal.a motion reconsider anfiled neither
advice, in custodialMahoney appeared hisOn the defendants’

25, 1992, grand juryof the andmeetingat Marchcapacity the
inprivilege response questionstoinvoked his Fifth Amendment

1992, todefendants movedMayIn theHCP’s records.regarding
fines, 1992, unsuccessfully moved to reconsiderJulythe and instay

1993, held aIn the courtoriginal contempt Januaryorder.the
to the finesobjectedto fines. The defendantshearing calculate

Trialbased, Theuntimely.in that the court ruledpart, groundson
J.) $30,000(Manias, contempt againstfinesimposedCourt identical

had beenand contends that because HCPMahoney MahoneyHCP.
wasdepleted,all of hethe advice and its assetssold on defendants’

well his own.contempt fines as asdischargeto HCP’sliable
Mahoney’sthe fines onappealeddefendantsSubsequently, the

consent, or declinedwithout involvement. Weknowledge,behalf his
felonyultimately pled toMahoney guilty multipleandappeal,the

fraud, by falsifyinganddeception,of theftcharges Medicaid
evidence.physical

1995, malpracticethe forMahoney sued defendantsMayIn
the Medicaidregardingtheir advice and activitiesassociated with

the civildamageshe forSpecifically, soughtfraud investigation.
that hepaidfees to the defendantscontempt attorney’sfines and

legalof defendants’ flawedwere incurred as a result theclaimed
(1) resistingand method ofincluding their decisionrepresentation,

(2) interests,parties-withof adversesubpoenas, representationthe
(3) fornegotiate immunityfailure toi.e., Mahoney,HCP and

(4)and failure togrand jury,theMahoney’s testimony before
contemptfrom trial court’sseek relief theproperly post-decision

tohimthat the defendants advisedMahoney allegedidfindings. not
fraud,ofhe was innocent Medicaidthe records or thatdestroy HCP

evidence. The defendantsby falsifying physicalordeception,theft
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dismiss, alternative,moved to inor the summaryfor judgment,
alleging that Mahoney’s illegal conduct was the cause of his

J.)damages. (Morrill,The Trial Court dismissed the complaint,
reasoning that a malpractice claim in this requiredcontext Mahoney
to establish his actual innocence of the underlying crime. The court
concluded that because Mahoney admitted he destroyed the HCP
records innocence,and thus could not establish his his claim failed
as a matter of law. Mahoney appealed.

II

Mahoney argues that trialthe court erred in dismissing his
malpractice claim improperly subjectedbecause it his writ to a
criminal, civil,rather than a malpractice standard. Alternatively,
he claims that even if his writ asserted malpractice,criminal the
court erred in dismissing it because he could not establish his actual
innocence. The issues raised by Mahoney are matters of first
impression.

Mahoney malpractice civil,characterizes his claim as argu­
ing that pre-indictment investigation by granda jury is a civil

(1)process because it is not controlled by legislaturethe or any
(2)other “branch of institutional government,” “mayand result in

indictment,an or mayit not.” disagree.We The ofpurpose granda
jury investigation identifyis to criminal seewrongdoing, Powell v.

523, 524-25,108Pappagianis, 733, (1968);N.H. 238 A.2d 734 1 R.
HampshireMcNamara, Practice,New Criminal Practice

and 511, 486,§ §Procedure 512, (1997),at at 487-88 not civil or
tortious inabilityacts. The of a particular branch of government to
control grandthe orjury grandthe jury’s declination to indict after
its investigation does not change the criminal nature of the grand
jury’s Powell,investigatory 524,function. 108 N.H. at 238 A.2dCf.

734; McNamara,at 1 513, (1997).§R. supra at 489 Accordingly,
the defendants’ alleged inmalpractice their representation of
Mahoney and duringHCP grand jurythe investigation is criminal
and not civil in Havingnature. concluded that Mahoney’s claim is for
criminal malpractice, we next examine the elements proofof
required to establish it.

Ill

State,In this a (1)civil malpractice requiresaction proof of
an attorney-client whichrelationship, triggers a duty on the
attorney to care, skill,exercise reasonable professional and knowl­

inedge (2)providing legal client,services to that a breach of that
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(3) v.byand harm caused the breach. Witteduty, legallyresultant
Desmarais, 178, 182, 116, (1992);117 see614 A.2d136 N.H.

(1983).Sullivan, 335, 340, 123, 126N.H. 461 A.2dMcLaughlin v. 123
however, criminalaugmentedan standard inpolicy,Public dictates

an therequires proofsuch action allmalpractice actions. While
claim, a actionmalpractice malpracticeto criminalessential a civil

allege prove, byfail if not and a preponder­will the claimant does
aevidence, not forof the actual innocence. It is sufficientance

differently,if hadproveclaimant to and that counsel actedallege
law,a matter thenot have established. As oflegal guilt would been

canto will closed unless a claimantgateway damages remain
fact,is,or she in innocent of the conductestablish that he

783,Aiken,v. 569 N.E.2dunderlying charge.the criminal See Glenn
(Mass. 1991).788

of convictedMany jurisdictions proprietyhave considered the a
a action counsel.asserting againstdefendant formermalpractice

majority malprac­a standard for criminalimposedThe have stricter
of public policyactions in three basicapparent recognitiontice

(1) system affordsjusticethe criminal individualsprinciples:
a of of thecharged panoply protections againstwith crimes abuses

conviction, in­including safeguards againstandsystem wrongful
see,counsel, Tucker,Bailey v. 621competent e.g.,and ineffective

108, (Pa. 1993); (2) awrong guiltyA.2d 114 it is to allow defendant
see, 788;behavior, Glenn,e.g., 569 N.E.2d atprofitto from criminal

(3) legal representationand the of available to criminalpool
see,defendants, to id.e.g.,needs beindigents, preserved,especially

jurisdictions vary. example,in these ForadoptedThe standards
require throughformer to achieve exonerationsome the defendant

relief, State,see Shaw v.appeal post-conviction Dept.direct or of
(AlaskaAdmin., PDA, 1358, 1991),816 P.2d 1360 appeal after

(Alaskaremand, 1993); Smith, 735,Morgano v. P.2d861 P.2d 566 879
(Nev. (Or. 1993);1994); 556,v. 851 P.2dBispham,737 Stevens 566

(Tex.Luce, 494, 1995),v. & 497-98 someHughesPeeler 909 S.W.2d
innocence, Furci, P.A.,see Black & 876proofdemand of actual Orr v.

(M.D. Glenn,1995); 113;1270,F. Fla. 621 A.2d atSupp. Bailey,1276
498,786; Adolf,v. 691569 N.E.2d at State Ex Rel. O’Blennis S.W.2d

(Mo. 1985); 1126,v. 1128Lunney,Ct. Carmel 511 N.E.2dApp.503
(N.Y. 1987), a degree ofrequire higher culpability,and still others

(former proveA.2d at 114-15 defendant mustBailey,see 621
interest).her Inattorney’s disregardor wanton of his orreckless

case, Mahoney’s malpracticecourt claimthis the trial dismissed
theaccording approach, adoptto actual which we forthe innocence

jurisdictions.inpolicythree reasons deemed fundamental other
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justiceOur State’s criminal system affords criminal defendants a
host of protections, beginning with the toright constitutionally

counsel, Henderson,effective defense 615, 618,see State v. 141 N.H.
1336, (1997),689 A.2d 1339 quintessentialwhose role is to prevent

unjust addition,an conviction. In a criminal defendant protectedis
alia, seizure,by, governinginter the law search and see State v.

Pinkham, 188, 189, 589, (1996),141 N.H. 679 A.2d 590 probablethe
arrest,cause forrequirement 352, 356,see State v. 138 N.H.Christy,

261, (1994),639 beyondA.2d 264 the a reasonable doubt standard for
conviction, Wentworth, 832, 838,v.see State 118 858,N.H. 395 A.2d

(1978), post-conviction862 and relief not afforded civil litigants, cf.
679, 681, (1974).v. 114Daigle, 711,State N.H. 327 A.2d 713 The

however,attorney,defense is guardianthe ultimate of these consti­
G., 585,tutional rights, 590, 1,In re Lisa 127 N.H. 504 4A.2dcf.

(1986), who must againstdefend the client the immense resources of
the State in its of apursuit conviction. processThe of criminal
investigation and isprosecution designed to discover truth within
constitutional parameters, protecting against the ultimate evil of
convicting innocent persons and them of theirstripping liberty. See

State, Admin., (AlaskaShaw v. Dept. 566, 1993).861 P.2d 570-71of
mind,With this inpolicy we scrupulouslymust protect the critical

function of defense counsel to advocate for the client and to
safeguard the accused’s to arights process,fair ensuring that any
conviction reflects Anythe truth. impediment to defense counsel’s
efforts to zealously protect the defendant is disfavored.

We believe that aallowing convicted defendant to maintain a legal
malpractice action against former counsel without ofproof actual
innocence would likely shift the responsibility for the criminal
conduct and its associated consequences away defendant,from the

571; Peeler,see id. 498,at 909 S.W.2d at and indirectly reward the
wrongdoer for criminal activity, Glenn,see 569 N.E.2d at 788. Such
a result “would conscience,indeed shock the public engender

fordisrespect courts and generally discredit the administration of
justice.” O’Blennis,State Ex Rel. 691 S.W.2d at 504 (quotation
omitted). agreeWe with policythe expressedrationale by the
Supreme Court of Pennsylvania:

ofpurpose[ T]he criminal. . . truth,trials is to discover the
and if the truth is that the defendant committed unlawful
acts which constitute the orcrime crimes charged, he will
not be able to damagescollect for the discovery of the truth.
Allowing this possibility of a guilty plaintiff collecting
damages would violate the public policy of this state.
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foran actual innocence standard621 A.2d at 113.Bailey, Imposing
by preventsconvicted defendantsmalpractice broughtactionslegal

id.perversion public policy.the of our Cf.
Further, amplean barpromotesthis standard defenserequiring

Glenn, atmalpracticeof See 569 N.E.2dby reducing the risk claims.
788; representingat theBailey, ManyA.2d 114. of those621

thebasis. We withpro agreedo so on a bono or reduced feeaccused
has aof that public“[t]heJudicial Court MassachusettsSupreme

the of criminalencouraging representationinterest instrong
Glenn,defendants, are to beparticularly indigent.”those who ruled

may wellSetting the standard at a lower level569 N.E.2d at 788.
criminal arena.willingness to enter the defensedampen counsels’
considerations,'we holdAccordingly, weighing policyafter numerous

duringmadestrategic byor defense counselthat tactical decisions
clientssubject bynot be to attackrepresentation shouldtheir

to innocence.prove their actualunable

IV

ajurisdictions adoptedthat the which haveacknowledgeWe
malpracticein actions have confrontedstricter standard criminal

seekingin fordamagesa defendant wasscenarios which convicted
Peeler,See, Glenn, 785;569 at 909e.g.,conviction. N.E.2dthe

however, hisonlyseeks forMahoney, compensationat 495.S.W.2d
Thispaidand fees to the defendants.contempt attorney’scivil fines
Theconsequenceis in the circumstances before us.distinction of no

acquittalof to for the client’svital role defense counsel advocate
rights beginnotdeprivationno of constitutional doesensuringwhile

Rather, atfirst trial. this commencesday responsibilityon the of
attorney-early stage, assumingas the theinvestigativeleast as

an accused is arelationship Defendinghas been established.client
securingultimatelyeach is aimed atprocess;seamless decision

unjustand the client from an conviction.acquittal safeguarding
Therefore, is in criminalproof equallyof actual innocence critical

seeking damages by negligentcausedmalpractice allegedlyclaims
decisions, for the itself.strategictactieal or rather than conviction

alleg-is theMahoney’s action based on defendants’malpractice
investiga-theedly representation during grand juryflawed legal

tion, oftheir efforts to resist disclosure HCE’s records.particularly
however, con-Mahoney challenges,The defendants’ conduct that

to avert indictment andprofessional judgmentssisted of intended
fromlogically separatedultimate conviction. This conduct cannot be

of a in a criminalintegrated process representing defendantthe
proceeding.
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Mahoney’s criminal malpractice damages alleg­action seeks
decisions,edly bycaused tactical or strategic the of which wenature

hold of actualrequires proof innocence. Because notMahoney does
and, fact,allege his actual innocence in admitted to thedestroying

as well as underlyingrecords the crimes of Medicaid fraud and theft
by trial courtdeception, correctlythe concluded that he acannot as
matter of law establish all necessary legalelements of a malpractice
action in this case. trialAccordingly, properlythe court dismissed
the suit.

Our inopinion wayshould no be interpreted as aendorsing
defense attorney’s conduct in tofailing comply with court ororders
subpoenas, employing tactics,improper delay or independently
making decisions a clientaffecting fullywithout disclosing the risks
involved. We reviewed the ofcontext the defendants’ actions merely
to demonstrate their tactical or strategic nature for ofpurposes
determining applicablethe malpractice elements in this case.

Affirmed.
All concurred.
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