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Mahoney’s criminal malpractice damages alleg­action seeks
decisions,edly bycaused tactical or strategic the of which wenature

hold of actualrequires proof innocence. Because notMahoney does
and, fact,allege his actual innocence in admitted to thedestroying

as well as underlyingrecords the crimes of Medicaid fraud and theft
by trial courtdeception, correctlythe concluded that he acannot as
matter of law establish all necessary legalelements of a malpractice
action in this case. trialAccordingly, properlythe court dismissed
the suit.

Our inopinion wayshould no be interpreted as aendorsing
defense attorney’s conduct in tofailing comply with court ororders
subpoenas, employing tactics,improper delay or independently
making decisions a clientaffecting fullywithout disclosing the risks
involved. We reviewed the ofcontext the defendants’ actions merely
to demonstrate their tactical or strategic nature for ofpurposes
determining applicablethe malpractice elements in this case.

Affirmed.
All concurred.
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Laurent, P.A., of C. Bordeau& LaconiaHaughey, Philpot CPaul
fororally), plaintiff.on the brief and the

(HowardBrown, Wilson, P.C., B. andMyersof ConcordOlson &
brief, and for theMyers orally),Collins on the Mr.McNultyShaela

defendants.

Febba,BROCK, defendants, G.Doris M. ThomasC.J. The
{Smith,Scurfield, Kendall, the SuperiorLinda L. Court’sappealand

J.) injudgment plaintiff,of favor of the Mundacagrant summary
(Mundaca), person-the defendantsholdingInvestment Corporation

notes. We andpromissoryliable for amounts due on two reverseally
remand.

TrustRealtytrustees of the L.T.D.The defendants served as
(trust). 28, 1987, fortwo condominium unitsJuly they purchasedOn

transaction, the twotrust. To finance this defendants executedthe
notes, to orderpayablesecured two thepromissory by mortgages,

(bank). At of both belowof Dartmouth Bank the end notesSavings
line, the of each defendant wassignature typewrittenthe name

theirFollowing signatures,the term “Borrower.”preprintedbeside
boththe “Trustee.” Whileof the defendants handwrote wordeach

a thebyare securedthey mortgage,notes state thatpromissory
however,trust,not on face of the notes. Thetrust is identified the

in mortgages.the “Borrower” bothis identified as
19, 1993, two from theAugust acquiredMundaca the notesOn

Byas for bank.Deposit CorporationInsurance receiver theFederal
28, 1994, Mundaca notified defendantsletters dated October

that notes were in default.promissoryScurfield and Febba the two
filed againston the units and suitMundaca foreclosed condominium

individually amount on theremainingthe defendants for the due
summaryforand defendants movednotes. Both Mundaca the

summaryfor wasjudgmentdefendants’ motionjudgment. The
thesummaryIn motion forgranting judgment,denied. Mundaca’s
—signaturescourt that the form of the defendants’trial ruled

— unambiguouslydid not showsignature], Trustee”“[defendant’s
in a Seesigning representative capacity.that the defendants were

382-A:3-402(b) (1994). court ruled2 The trial thenRSA comment
of thatprovingthe failed to meet their burdenthat defendants

intend hold them personallyDartmouth Bank did not toSavings
382-A:3-402(b)(2) (1994). appealThis followed.liable. See RSA

the andargue readingthat notesappeal,On the defendants
in atheyunambiguously signedshows thatmortgages together
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andprincipal,for the trust as the identifiedrepresentative capacity
382-A:3-personallyare not liable under RSAtheytherefore

402(b)(1) (1994). Alternatively, the defendants contend that the trial
summary judgmentin Mundaca’s motion forgrantingcourt erred

regardinga of material factgenuinebecause there was issue
person-the defendants to beoriginal partieswhether the intended

382-A:3-402(b)(2).ally liable. See RSA
(1994), partiestrial RSA 382-A:3-402 and the doappliedThe court
governsof the the defendants’disputenot that this version statute

liability. purposeswe will for of this thatAccordingly, appealassume
see,applies. e.g., Barnsley Empirethis version of the statute But v.

V, 721, 723, 63,Ltd. 142 N.H. 720 A.2d 64Mortgage Partnership
(1998). (1994)RSA 382-A:3-402 inprovides pertinent part:

(b) If representative signsa the name of the representative
an signature signa-to instrument and the is an authorized

person,ture of the the rulesrepresented following apply:
(1) If form of signature unambiguouslythe the shows that

signature representedthe is made on behalf of the person
instrument,who is in representativeidentified the the is not

liable on the instrument.
(2) (i)Subject (c),to ifsubsection the form of the

signature not show unambiguouslydoes that the signature
(ii)inis made a orrepresentative capacity the represented

instrument,person is not identified in the representa-the
tive is liable on the instrument to a inholder due course
that took the instrument without notice that represen-the
tative was not intended to be liable on the instrument. With

torespect any person,other the representative is liable on
the instrument unless the representative proves that the
original parties did not intend the torepresentative be
liable on the instrument.

382-A:3-402(b)(l),The arguedefendants that under RSA the
handwritten term “Trustee” appearing signaturesnext to their on
the notes shows unambiguously signaturesthat the were made in a

Further,representative capacity. the arguedefendants that while
promissory trust,the did not explicitly identifynotes the the notes
mortgages togetherand read reveal that the term “Borrower” is

identified as the trust. Accordingly, argue theythe defendants that
personallyare not liable.

382-A:3-402(b)(l) requiresRSA that the form of the repre­
signaturesentative’s show unambiguously signaturethat the is
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in thewho is identifiedrepresented personon behalf of themade
ininstruments thisconcede that theinstrument. The defendants

defendants, however, argueThetwo notes.promissorycase are the
that the notes and mort-requirescontract lawthat fundamental

inten-contracting parties’to thegages together interpretbe read
toonly apply negotiableof contract lawprinciplestions. General

Seethe Uniform Commercial Code.displaced byinstruments if not
(1994). that because theAccordingly, we holdRSA 382-A:1-103

trust, inis not identified thein this case therepresented person,
382-A:3-402(b)(l), case fallsthisbyas RSArequiredinstrument

382-A:3-402(b)(2).under RSAsquarely
382-A:3-402(b)(2), could bethe defendantsPursuant to RSA

(1) in due course whoin situations: to a holderliable twopersonally
notnotice that the defendants didinstrument withouttakes the

(2)liable; unless theany partyand to otherto be personallyintend
them to bedid not intendoriginal partiesthat theprovedefendants

the firsttrial court did not addressliable. While thepersonally
ofsituation, failed to meet their burdenit ruled that the defendants

person-did not intend them to bepartiestheproving originalthat
contend, however, summary judg-thatliable. The defendantsally

a issue ofgenuinethere wasinappropriatement was because
agree.Weoriginal parties.intent of thematerial fact as to the

court mustsummary judgment,for thereviewing a motion“When
partymost favorable to thelightevidence in theconsider the

from theall reasonable inferencesthe motion and takeopposing
723,142 N.H. at 720 A.2dBarnsley,favor.”party’sevidence in that

omitted). when“Summary appropriateisjudgmentat 64 (quotation
issue of materialgenuinethat there is nothe evidence demonstrates

a matterjudgmentis entitled to asmoving partyfact and that the
265, 269, 90,681 A.2d 93v. 141 N.H.Murray,of law.” Grossman

(1997).491:8-a,(1996); IIIsee RSA

disputeda issue of materialreview of the record revealsOur
i.e., SavingsDartmouthparties,of the originalfact as to the intent

explicitly identifynotes do notWhile theBank and the defendants.
that thethe showparty, mortgagesrepresentedthe trust as the

identify thecapacityin a andsigned representativedefendants
382-A:3-402(b)(l). Furthermore,See RSAtrust as the “Borrower.”

andthe defendantsbyaffidavitsconflictingthe record contains
transac­officer who handled thisthe bank’s loanPostupack,Heidi

to thethey signclaim that intendedtion. defendants’ affidavitsThe
Conversely, Postupack’sof the trust.representativesnotes as

thethat the bank intendedthat she understoodaffidavit states
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liable, onjointly severally,and thepersonallyto bedefendants
in to thelightevidence the most favorableConsidering thisnotes.

723, 64,142 at 720 A.2d at wedefendants, Barnsley, N.H.see
of material fact exists as to the bank’sgenuinethat a issueconclude

on notes.personal liability theregardingintent the defendants’
earlier, trial court did not address whether MundacaAs noted the

took notice that thein due course who withoutwas a holder
liable on the notes. Seepersonallynot intend to bedefendants did

382-A:3-402(b)(2). the before us is silent on thisBecause recordRSA
matter, trial on remand.we leave this issue for the court

that the act aargue mortgagesThe defendants also as
alleged liabilityto on the notes. Thispersonaldefense their

argument mortgages only provideis without merit. The a defense to
on the to thealleged personal liabilitythe defendants’ notes extent

or their onmortgages modify, supplement, nullify obligationthat the
(1994). argueRSA The defendants that itthe notes. See 382-A:3-117

modify supplementis that and the notes. Wemortgagesclear the
disagree. mortgagesWhat is clear is that the were issued as

by readingcollateral for the notes. What is unclear the notes and
alreadyis the of the “Borrower.” We havemortgages identitythe

identityheld that the of the “Borrower” is a material issue of fact
in dispute.

summary judgmentthe andAccordingly, grantwe reverse of
to the trial court for further consis-proceedingsremand this case

this opinion.tent with

Reversed and remanded.

All concurred.
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