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We considered defendant’s remaining argumentshave the and
toconsider them be without merit and nowarranting further

321, 322, 595,discussion. v. 137Vogel Vogel,See N.H. 627 A.2d 596
(1993).

Affirmed.

All concurred.
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j.BRODERICK, rulinginterlocutory appealThis an withoutis
Sup.J.).(Sullivan, R. 9. TheCourt See Ct.Superiorfrom the

(estate), thechallengesof B. Boltonthe Estate Williamplaintiff,
(1997), damagesthegovernsRSA whichconstitutionality of 556:13

question inquires:for death. The transferredwrongfulrecoverable

556:13, $50,000.00at damageswhich thecapsWhether RSA
action, where decedentin a death thewrongfulrecoverable

child, or otherspouse, parentabywas not survived
relative, therights representativeviolates the ofdependant

or United StatesHampshireof under the Newthe estate
Constitution.

Newis unconstitutional under theconclude that RSA 556:13We
is notthe FederalHampshire Constitution. Because Constitution

thisthe inplaintiff than State Constitutionmore favorable to the
v.area, analysis. Carsonseparatenot in a federal Seeengagewe do

(1980).825,925, 932,Maurer, 120 424 A.2d 831N.H.

I

interlocutoryinthe thepresentedthe of caseacceptWe statement
1288,498,Johnson, 499,v. N.H. 594 A.2dtransfer. State 134See

(1991). in 1996It B. Bolton died December1289 reveals that William
thebycausedallegedlya of automobile accidentas result an

death, wasdefendant, of his BoltonThomas H. At the timeDeVeau.
child, or other relative.by parent dependenta spouse,not survived

in it tosoughtaction which recoverwrongfulThe estate filed a death
in of$100,000 excessdamagesin bills and othermore than medical

$50,000,cap, paidon the the defendantstatutory cap. Relyingthe
andfull of the actionfees, into court in settlementsuperiortheplus

superior delayedcourtfiled a motion to dismiss. Thethereafter
to thisquestiontheruling pendingon the motion and transferred

court.
$50,000 nota who iscapthe for decedentThe thatarguesestate

I, 14 theviolates Part Article ofany relativeby dependentsurvived
its right equaltoabridgesConstitution andHampshireNew

arbitrarilycapasserts that theof the law. The estateprotection
by dependentare not surviveddistinguishes between decedents who

isare, deathbetween decedents whoserelatives and those who
duewhose death isinjurythe tort and decedentsrelated tocausally
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injurythecauses, individuals who surviveand betweento unrelated
challenge the reason-not. does notand who do The estatethose

adequacydo not address thetherefore wecap,of the andableness
monetary limit.of the
I, provides:14Part Article

remedy,of is entitled to a certainsubject this stateEvery
laws, mayheinjuriesfor allhaving recourse to theby

character; rightor to obtainperson,in his property,receive
it;being purchasetojustice freely, obligedwithoutand

denial; and withoutany promptly,and withoutcompletely,
delay; conformably to the laws.

equal protectionthis as anprovision “basicallyWe have described
implies litigants similarly mayit that all situatedclause [because]

and defense under liketo the courts both for relief forappeal
and discrimination.”and with withoutprotectionconditions like

(1977)Basinow, 176, 177, 458,117 371 A.2d 459State v. N.H.
omitted). makeprovisionof this is “to civil(quotations purposeThe

available, arbitraryreadily guard againstand to andremedies
on access to the courts.” Estatediscriminatory infringements of

704,Rochester, 661, 665,119 N.H. 406 A.2d 706Cityv.Cargill of
(1980). I, 14(1979), dismissed, 921 Part Article does445 U.S.appeal

however,not, injuredall will receive full“guarantee personsthat
Rather, grant necessarilyfor their Id. its iscompensation injuries.”

relative, statutorythat conforms to the andonly requiring remedya
Seerights applicable injury. Opinioncommon law at the time of the
(1973).205, 210, 881,Justices, 304 885the 113 N.H. A.2d Theof

to can be understoodright wrongfulnature of the recover for death
See, Gillins, 147only by looking history. e.g.,at its Hall v. N.E.2d

(Ill. 1958).352, 354
hasHampshire recognizednever a common law cause ofNew

Williams, 102,v. 43 N.H.wrongful Wyattaction for death. See 108
(1861); Hebert, 369, 370, 679,A.2dsee also Hebert v. 120 N.H. 415

(1980). any680 notAccordingly, legislature rightthe did abolish
acts,when it the of a series of death Lawswrongfulenacted first

(1997)1850, 953:7, statute,leading to RSA 556:9-:14presentour
(amended 1998).1997, 146,Trudell,v.CoggerSee 151 N.W.2d 151
(Wis. 1967). Rather, a alegislature rightthe created both and

Therefore,previously rightthat did not exist. the to recoverremedy
wrongful “onlyfor death is a of statute to thecreature and exists

Hebert,byand in the the 120provided legislature.”extent manner
370,at 415 A.2d 680. Even legislatively rights,N.H. at created

See,however, e.g.,must be constitutional. v. Concord Hospi-Gould
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tal, 405, 409, (1985)1193,126 N.H. 493 A.2d 1196 (invalidating
two-year statute of limitations for wrongful death actions under

556:11);former version of RSA see also Park v. Rockwell Int’l Corp.,
(1981)894, 899, 1136,121 N.H. 436 A.2d 1139 (equal protection

guarantee extends to State’s ofgranting privileges as well toas its
restrictions).imposing of

$50,000To review whether the wrongful capdeath' satisfies
I, 14,Part Article we must first determine the proper level of

Carson,constitutional scrutiny 931-32,to be utilized. 120 N.H. at
424 A.2d at 830. appropriateThe standard of review is necessarily

by.controlled the nature of the underlying right. Id. The estate
argues that because its right to recover for injuriesBolton’s and
resultant important one,death is an substantive we should aapply
middle tier standard of review. The defendant contends that because
the legislature merely limited recovery for a statutorily created
action, a court,rational basis test is appropriate.more This
however, previously resolved the debate and elected to aapply
middle tier standard to an estate’s toright recover under the
wrongful Gould, 408-09,death statute. 126 N.H. at 493 A.2d at 1196.
Accordingly, we scrutinyutilize middle tier to statutoryreview the

beforecap us. Id.

Middle tier scrutiny requires us to determine whether the
by reasonable,classifications created the statutory cap are not

arbitrary, and a fairhave and substantial objectrelation to the of
Carson, 932,the statute. 120 N.H. at 424 A.2d at 830-31. The statute

need not be perfectly satisfytailored to this standard of review. City
Dover v. Imperial Co., 109, 119,Cas. & Indemn. 133 N.H. 575 A.2dof

(1990).1280, must,1286 however,There be a reasonable nexus
between the classifications created by cap objectthe and the of the.

120,legislation. See id. at 575 A.2d at 1286.
The challenge First,estate’s to the statutory cap is twofold. the

estate challenges itself,the distinction within the cap provision see
556:13,RSA between decedents who are not by dependentsurvived

Second,relatives and those who are. the challengesestate two
outside,the 556:9-:14,distinctions cap provision, see RSA between:

(1) decedents death causallyis related to a tort injurywhose and
(2)causes;decedents death towhose is due unrelated and individ-

uals injurywho survive the and those who do not. addressWe each
.claim in turn.
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II

556:13, we concludeRSAwithinto the distinctionrespectWith
RSAscrutiny.tier Whilesatisfies middlestatutory capthat the

a reviewcap,of theface, light purposeno on the556:13, its shedson
Co.,v. Union-Leaderhistory, Chagnonlegislativeof the statute’s

(1963) (law in light721, interpreted472, 476, A.2d 724190104 N.H.
Norte,amendments, Inc. v.Delandhistory), priorlegislativeof its

(statute’s(1997)890,535, 538, 892Provencher, 703 A.2d142 N.H.
tointentaid), legislativearevealsoffer additionalpredecessors

dependentwithoutrecovery for decedentswrongful deathlimit
cap recog­purpose. Thecompensatoryof aon the basisrelatives

relatives have differentnon-dependentanddependentnizes that
death, andwrongfulof a decedent’sas a resultneedscompensation

relativesnon-dependentthatjudgmentlegislature’stheit reflects
Inrelatives.injury dependentasthe same economicnot sufferdo

house ofbyin 1973 thewasfact, proposedan amendmentwhen
wrongfulinrecoverylimitation onanyto abolishrepresentatives

(1973), rejectedthe senateactions, Jour. 604see N.H.H.R.death
whoserecovery for estateslimitation onand retained athe effort

N.H.S.relatives. Seeby dependentwere not surviveddecedents
(1973). Bradley explained:As SenatorJour. 994

a closeif a doesn’t havepersonis thatthinking hereThe
him, there isn’tondependentwho ispersonor arelative
wrongdoingfor the andcompensatedtoanyone bereally

$50,000.00 punitivewould bein excess ofallowing the sum
ofphilosophywhich is the basiccompensatorythanrather

death statute.wrongfulthe

amaintaininghold thathistory,this weat 982. Based onId.
relatives, whiledependentfor estates withoutdamageslimitation on

relatives, bears adependentfor estates witheliminating any cap
of thecompensatory purposeto therelationshipfair and substantial

statute.
an unreasonableaddition, damages imposedoes notlimitingIn

Carson, 932, 424120 N.H. at A.2dSeeprivate rights.onrestriction
(middle of reasonable-scrutiny includes considerationtierat 830-31

statute). fact, rights. The benefitsexpands privateIn itofness
statute, orwhether unlimiteddeaththrough wrongfultheavailable

legislation.but for theplaintiffto thewould not be availablecapped,
Thus, statute does not restrictat 108. the43 N.H.Wyatt,See

previouslywhere nonecreates themrights but ratherpre-existing
recoveries,Moreover, wrongfulthein its of new tortgrantexisted.
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death statute no limit onimposes existingthe of otherrights
Usitalo,plaintiffs. 50, 58, 1232,v.Brannigan 134 N.H. 587 A.2dCf.

(1991)1236 (cap on medical malpractice damages unconstitutional
it imposedbecause burden of supporting industry solelyinsurance

upon persons and, therefore,severely injured,more inmore need of
compensation). To contrary, legislaturethe the enacted RSA 556:13
to ensure that the compensation byconferred the wrongful death
statute is directed to those it generallydetermined suffer the
greatest economic loss. See N.H.S. Jour. 982.

Accordingly, we conclude that the distinction within RSA 556:13
does not violate the toplaintiff’s right personal injuriesrecover for

I,under Part 14Article of the State Constitution.

Since we have determined that amaintaining cap for dece­
relatives,dents without dependent while eliminating any forcap
relatives,decedents with dependent justifiedcan be under middle

tier scrutiny based on the compensatory purpose statute,of the it
necessarily follows that this distinction would thesatisfy equal
protection clause under the facts of this Opinioncase. See theof
Justices, 266, 274, 180, (1991).134 N.H. 592 A.2d 184-85 Accord­
ingly, we thatconclude the distinction within RSA 556:13 does not

plaintiff’sviolate the right equal protectionto under the law.

Ill

respectWith to the distinctions outside the cap provision, RSA
14,556:9-: we first address the distinction between decedents whose

deaths are causally related to a tort injury and decedents whose
deaths are due to unrelated causes. RSA 556:13 states that capthe
applies to “indamages recoverable such an action.” phraseThe “in
such an action” refers to typethe of action indescribed the

section, 556:12,preceding RSA prescribeswhich damagesthe
available where “the death of party by[the was causeddeceased]
the ininjury complained Burnham,of the action.” Burke v. 97 N.H.
203, 210, (1951).918, Thus,84 A.2d 924 the instatutory cap RSA
556:13 onlyrestricts the indamages available an action where the
decedent’s causally 208,death is related to the atinjury. Id. 84 A.2d

review,at 923. Based on our we conclude that statutory capthe does
not satisfy middle tier scrutiny because the distinction between
decedents causallywhose death is related and decedents whose
death is unrelated to injury arbitrarythe is and adoes not have fair
and substantial objectrelation to the of the wrongful death statute.

Carson, 932,See 120 N.H. at at424 A.2d 830-31.
terms,By its RSA 556:12 recoveryallows for the losses sustained

by the priordecedent to death and bythe losses sustained the
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v.of See Lozier Brownestate a result the death.asdecedent’s
69-70, 29, (1981);67, 81 see also Lees121 N.H. 426 A.2dCompany,

(1981) (“mental682, 1287,Nolan, 680, 483 1288 and121 A.2dv. N.H.
injury”consequencein of theby the deceasedpain sufferedphysical

duringloss, money“his to earn hiscapacitywhilepre-deathis a
loss). indication ina There is noprobable working post-deathlife” is

556:12, 556:13, of deathwrongfulor other theRSA sectionsRSA
ofrecovery post-deathlimited to estate’scapstatute that the is the

Thus, of bothrecoveryto the estate’scap appliesthelosses.
causallydecedent’s ispost-deathand losses when a deathpre-death

toapplies pre-deaththe no lossesinjury, capto whereasrelated
words,In otherinjury.is unrelated to thea decedent’s deathwhen

injury,todied from a cause unrelated the tort hishad Bolton
bills) wouldrecovery (e.g.,of medicalpre-death damagesestate’s

Therefore,been to the we must determinesubject cap.not have
constitutionally justifiesintent thislegislature’sthe dis-whether

tinction.
itself, legislativedeath nor itswrongfulNeither the statute

amendments, the ofprior light upon purposeand shed muchhistory
most,Atpre-death damages. the statute’scap concerningthe

history reveal intentprior arguableand amendments anlegislative
ofrecovery post-death damages.of A review thecapto an estate’s

wrongfulforprior recoveryreveals that whenstatute’s amendments
1879,generally legislaturebecame available in the restricteddeath

to to commonrecovery pre-death damages accordingthe decedent’s
35:1; Railroad,1879,Laws v. 81 N.H.principles.law tort See West

(1925).526, 768, 1887,522, legislature129 A. 771 In when the
in wrongfula decedent’s death to considered a deathallowed be

post-death damages, itexpandedaction and the remedies to include
1887,a on ofcap recoverythe amount available. See Lawsimposed

Co., 98, (1889).71:3; 90, 363,v. 20French Mascoma 66 N.H. A. 364
only action could be under 1879 andbroughtThe that the 1887

statutes, however, causallywas one where the decedent’s death was
French, 98,to the See N.H. at 20 A. atinjury.related tort 66 364.

1891, ofSubsequently, legislature expanded scopein the the the
statute to an for1887 allow estate to recover the decedent’s

pre-death to andinjurylosses when the death was unrelated the to
forrecover both the losses and thepre-deathdecedent’s estate’s

post-death causallylosses the death to injury,when was related the
capping recovery typesthe available under both of actions. See

1891, 191:8-:11; Brusseau, 87, 89,Laws Hall v. 100 N.H. 119 A.2d
(1956).703, Then, 1926, limited cap704 in thelegislaturethe to

causallyactions where to the tortthe decedent’s death was related
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1926, 302:13; Burke, 210,injury. See Laws 97 N.H. at at84 A.2d 924
(cap applies only to fordamages injuries causing death because

are speculative).those more
review,onBased our we are unable to legislature’sdiscern the

intent in imposing cap pre-deatha on indamages causally related
actions allowing pre-deathwhile unlimited indamages non-causally
related actions. purposeThe statute’s to compensate the beneficia-

see,loss,ries of a decedent’s for e.g.,estate their economic N.H.S.
(1973),JOUR. 994 bears no relation to imposition capthe of a on the

recovery of a pre-deathdecedent’s losses causallywhen death is
injury unrelated,related to the but no cap when the death is because

these losses are sustained by regardlessthe decedent of whether the
resulting death was causally injury.related to the tort Because we
conclude that this justified,distinction is not and thus fails middle

scrutiny,tier not justifiedwe need address whether the cap would be
if it applied solely to recovery post-deaththe estate’s of damages.

Accordingly, conclude thatwe the of aimposition cap on
pre-death damages when a causallydecedent’s death is related to
the injury capbut no when a decedent’s death is unrelated to the
injury violates plaintiff’s right to for personal injuriesrecoverthe

I,under Part 14 of the State Constitution. aHavingArticle found
I, 14,direct violation of Part Article we need not in aengage

separate equal protection analysis. Justices,OpinionSee the 134of
274,N.H. at 592 A.2d at 184-85.

Because our determination on this issue is dispositive, we need
not address the estate’s remaining challenge to the distinction
between individuals who injurysurvive the tort and those who do
not. Dime Savings Pembroke,See Bank New York v. Town 142of of

(1997).235, 238, 539,N.H. 698 A.2d 541

Remanded.

THAYER, J., decision; HORTON,sat but did not inparticipate the
J., dissented; the others concurred.

HORTON, J.,- Idissenting: respectfully disagree today’swith
decision down thestriking wrongful death 556:13recovery cap, RSA
(1997),- I perceivebecause the majority’s equal protection analysis
to be in respects.flawed several

First, the majority bydetermines that classifications created the
cap should be assessed under scrutiny.middle tier constitutional I
would constitutionality recoverymeasure the of the cap under the
rational basis majoritytést. The observes that the to recoverright

law,for wrongful death did not exist at common and endures now
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correctly rightthat theIt notesa creature of statute. thensolely as
provided byin theto the and mannerrecovery “onlyof exists extent

369, 679,370, 415 A.2dHebert,Hebert v. 120 N.H.legislature.”the
of(1980). not aalleged here arethe classifications680 Since

isnature, rightthe limited notand“quasi-suspect”or“suspect”
ask whetherfundamental, common we shouldorigin,or even of law

or basis forhave had a reasonablecould rationallegislaturethe
v.Cargill CityEstateof own creation. Seerighta itslimiting of of

704, (1979),661, 667, appeal707Rochester, 119 406 A.2dN.H.
(1980).dismissed, necessarily answersmajority445 921 TheU.S.

permittingin holds that estatesaffirmative when itquestionthis the
damages,wrongful deathto recover unlimiteddependentswith

$50,000,ofdependents recoveryno to alimiting estates withwhile
analysis. quarrelI do notrigorousthe more middle tierwithstands

constitu-statutory must withright complythat apremisewith the
405,standards, 409,v. 126 N.H.Hospital,Concordtional see Gould

1193, (1985); however, majoritythe ratchets theA.2d 1196493
with ourto a level inconsistentscrutinystandard of constitutional

rights. Petitionlegislativelyto created Seeusual deference of
(statu-(1995)418-19, 1113,Abbott, 412, 653 1117-18139 N.H. A.2d

recovery spinal injury upheldon for soft-tissuetory limit worker’s
review). In it is able todoing, ultimatelyrational sounder basis

of tocap, legislaturethe the intent thedamages ignoringabolish
of none hadprovide right recovery previouslya limited where

existed.
Furthermore, majority steps the bounds of traditionalbeyondthe

groups.and two dissimilar Seeequal protection analysis compares
168, (1975)15,Preston, 17, (equalv. N.H. A.2d 170Belkner 115 332

protection similarlymandates that those who are situated be
treated). no RSAsimilarly Detecting unfair discrimination within

scrutiny, majority, appro-556:13 under middle tier the rather than
ending by answering question posedits the onpriately inquiry

transfer, group: wrongfulnarrows its focus to an obscure death
“pre-death damages” beyondclaimants without dependents seeking

$50,000 cap. majority proceedsthe The to measure this remote class
tort,tort who die to theagainst claimants from a cause unrelated
inpurportedly “pre-death damages”who can recover unlimited a

action. cannotmajoritysurvival The finds discrimination that be
contend, however,justified I thatscrutiny.under middle tier these

comparison equalthus in theare dissimilar and unfit forgroups
addition,protection myIn is that therecontext. it belief is

reason to the classes differentlysubstantial treat two vis-a-vis the
cap.
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The strikingmost difference is that dependentsthe estate with no
apursuing wrongful death claim has it aavailable to broader

that,damages scheme cap, permissiveabsent the is of unfettered
1998)556:12,recovery. See I (Supp.RSA that(providing mayestate

recover for earningslost during probable duration of lifeworking
itself).and for probable duration of the life cap acknowledgesThe a

inpolicy favor of recoverylimited where the estate does not have
Moreover,dependents. cap respondsthe to the risk that a jury may

likelybe more to award greater compensation to the estate where
the tortfeasor caused the decedent’s death. The estate of a tort
plaintiff proceeding statute, however,under the survival has a

damagesnarrower scheme. The estate could not recover damages
for the of theloss decedent’s life or for future lost earnings because
the tortfeasor would not have caused the decedent’s intervening
death. All that could be recovered from the tortfeasor are “pre-
death Indamages.” way,this the functionallyunrelated death caps
damages, arendering statutory superfluous. Furthermore,cap since
the tortfeasor would not bybe identified the jury as the cause of the

death,decedent’s an recoveryexorbitant would far likelybe less
than in a action.wrongful death

Many laws affect certain groups unevenly. Any statute that
confers either benefits or burdens necessarily creates a
class of persons maywho be worse off as a result of the
legislation than wouldthey have been without it. It has been
said everythat line drawn aby legislature leaves some out
that might well have been included. That exercise of
discretion, however, is a legislative, judicialnot a function.

discrimination, however,Absent invidious the mere exist-
ence of a justifyclassification does not this incourt
overturning the action of the legislatureelected on equal
protection grounds.

667,Estate Cargill, 119 N.H. at 406 A.2d at 707 (quotations,of
citations, omitted).and brackets My qualm today’sis that decision
clears away equalthe for host of protection challenges to sound
legislation that obscure,will be based on the identification of

classifications,unforeseeable comparison are,and the of groups who
best,at only marginally similar.

sum,In I contend that we impose stringenttoo a standard of
constitutional scrutiny, compare fundamentally dissimilar groups,
go beyond us,the question certified to and vastly remedybroaden a
that was by legislaturecreated the with the itintention that be

IAccordingly,limited. respectfully dissent.


