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unlawful for the board to hold that the trailers were not taxable as
“fixtures” under RSA 72:6.

in part;Reversed in part; remanded.affirmed
All concurred.
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j.BRODERICK, plaintiff,The Nancy Moulton-Garland, appeals
J.)the Superior (Fitzgerald,Court’s order granting summary

defendant,tojudgment the Systems, (Cabletron),Cabletron Inc.
because she filed suit more than yearsthree after her actioncause of

(1997).accrued. See RSA 508:4 We affirm.
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began inplaintiff workingThe for Cabletron November 1986. She
employee plan,in an restricted stock under which sheparticipated

to three ofequalwas receive installments stock with vesting
1990, 1991, 1992,in Inoccurring May Mayand 1992. Cabletron

employment, few daysterminated her a before her final stock
installment was toscheduled vest.

oneApproximately month before the statute of limitations ex-
508:4, plaintiff againstsee RSA the filed suit Cabletron inpired, the
District the NewUnited States Court for District of Hampshire,

asserting a claim. she thatsingle Specifically, alleged pursuant to
(ERISA),IncomeEmployment Securitythe Retirement Act 29

(1985 1998),§§U.S.C.A. 1001 et seq. Supp.& Cabletron unlawfully
Mayof 1992deprived her the stock installment. Cabletron secured

to complaint.an extension of time the Subsequently,answer
for judgment,Cabletron moved thatsummary arguing the stock
not subjectat issue was to ERISA.plan plaintiffThe consented to

motion requested grantthe but that court it without prejudicethe
to her State law claims that have accompanied original“could the
complaint or would have been allowed anproperly as amendment to
the under ofcomplaint Federal Rule Civil Procedure 15.” The

J.)(DiClerieo,District Court granted summary judgment “with
as . . .prejudice prejudiceto the ERISA claim but without as to

any claims the plaintiff right bringwhich have a inmay to the state
court.” The district court noruled that ERISA claim existed and

jurisdictionthat it lacked over the matter.
Twenty-four afterdays three-year periodthe limitations expired,

plaintiffthe suit in superiorfiled court ostensibly alleging essen-
tially the facts writ,same asserted in her federal Incomplaint. her
however, (1)she claimed: for filingretaliation a compen-workers’

(2)claim wrongfulsation or discharge; duty faith;breach of of good
(3)and breach of contract. summaryCabletron secured judgment on

the basis that suit was untimely,the see RSA 508:4. The trial court
rejected the plaintiff’s argument that one-year savingthe statute
applied, (1997),see RSA 508:10 because to allegeshe failed any

law inState claims her federal suit. The court denied the plaintiff’s
subsequent reconsideration, raised,for alia,motion which inter the
unclean hands doctrine. This appeal followed.

On appeal, the plaintiff argues that the trial bycourt erred failing
apply statute,to the one-year saving 508:10,RSA and the doctrine

of unclean tohands bar fromCabletron theraising statute of
limitations defense. We address each claim of inerror turn.

We first address plaintiff’sthe claim thethat trial court
byerred failing apply statute,to one-year saving 508:10,the RSA
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notsummary order didjudgmentfederal district court’sbecause the
savingtopursuanther suit in State court thebringingher frombar

ERISAdisposed of herargues that the district courtstatute. She
merits, andthan on thejurisdictional groundsclaim on rather

ato second suitright bringdid not bar herjudgmenttherefore that
to RSApursuant 508:10.

provides:RSA 508:10

in anthe actionagainst plaintiffIf renderedjudgment is
therefor, a oftime or writuponwithin the limitedbrought

thereon, thebythe action is not barredrighterror and of
inmay brought yeara action be thereon onejudgment, new

judgment.after the

added.) under RSA is “whether theThe sole test 508:10(Emphasis
is, not, by first Townjudgment.”theof action or is barredright of

(1996)307, 310, 650,Riddle, 681141 N.H. A.2d 652Plaistow v.
omitted). thesaving protectsthe statuteAlthough(quotation

in of theliberally litigatingis construed favor“diligent suitor” and
action, Corp., 140 N.H.Roberts v. General Motorsmerits of an see

(1996) omitted),723, 779, it cannot725, (quotation781673 A.2d
on merits has beenjudgmenta a final therevive lawsuit in which

728, 729-30, 936,Bedell, 621 A.2drendered, v. 136 N.H.see Foster
(1993).denied, “with938, judgmentA enteredcert. 510 U.S. 844

matter,a even ifa on the merits ofjudgmentconstitutesprejudice”
rule, Roberts, 140seeproceduralfrom of ait resulted a violation

782; Foster, 730, 938,at 621 A.2d at727,at at 136 N.H.N.H. 673 A.2d
action,the Townpreviousto reviveany attemptand bars ofcf.

Therefore,310, if a courtPlaistow, A.2d at 653.141 N.H. at 681
no thatpledand claims withinjudgment prejudice,”enters “with

that the statutejudgment, savingfromsegregatedlawsuit are
of whether the second suit assertsregardlesscannot that suitrevive

Roberts, 724-26,140 N.H. at 673 A.2dthe facts as the first.same Cf.
claim forto revive(multiple saving permissibleat 783 use of statute

fromsegregatedbutvoluntary nonsuitplaintiff acceptedwhich
“virtuallybecause it wassummary judgmentothers dismissed on

docket”).always on the active
not thecase, the district court did reachIn thatagreethis we

deprivedallegation unlawfullythat Cabletronunderlyingplaintiff’s
ruled, however,Thefinal installment. district courther of her stock

plan”“employeenot an benefitsplanthe at issue wasthat stock
judgment withERISA, summarysubject to and awarded Cabletron

inclaim, herthe sole claim assertedas to the ERISAprejudice
summary order wasjudgmentthecomplaint. Accordingly,federal
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lawsuit, Plaistow,to ofconclusive as the merits her see Town 141of
310, 681 (judgment prejudice”N.H. at A.2d at 653 rendered “with is

(1stmatter); 930,Langton Hogan,conclusive on the v. 71 F.3d 935cf.
1995)Cir. in court(judgment prejudice”entered federal “with is

subject judicatato principles,res and thus has conclusive effect on
matter).ofmerits

summaryThe district court’s issuance of judgment “without
prejudice to whichany plaintiffas claims the have amay right to

court,” added),inbring (emphasisthe state not helpdoes the
plaintiff rulingin this case. The district court’s inherently defers to

any right plaintiffthe State court to assess to pursuethe has her
claims,State and we conclude that has no rightshe such under the

saving statute. This is not a situation in which diligenta suitor
claims,timely asserting multiplefiled a lawsuit disposesand a court

of some claims with prejudice and the onesremaining without
Roberts, 724, 726,prejudice. 780,140 N.H. at 673 A.2d at 781-83.Cf.

Here, both the federal district court and superiorthe court
specifically plaintiff’sfound that the federal claim was based

Moreover,exclusively on ERISA. in toresponseher Cabletron’s
motion,summary judgment plaintiffthe conceded that she “filed a

[E]RISA,”claim asolely question added),on Federal of (emphasis
but had pendent State law claims which “could accompaniedhave
the original complaint or would have been properly as anallowed

added).amendment to the complaint,” (emphasis Accordingly, we
conclude that when the district court ofdisposed her sole claim with
prejudice, disposed action,it hernecessarily of entire and no
portion of her lawsuit remained on the active docket for RSA 508:10
purposes. 726,id. atSee 673 A.2d at 782.

We thatrecognize previouslywe defined the “action”term under
RSA 508:10 in a initiallymanner that to aappears permit plaintiff
to file a asserting legalsecond lawsuit a claimnew based on the
same allegedfacts in firstthe lawsuit. weSpecifically, defined

lawsuit,“action” to mean “a not a of legalcause action or a claim.”
727, definition,Id. at however,673 A.2d at That782. byis limited the

Roberts,context of that case. In plaintiffthe filedtimely suit in
superior claims,court asserting multiple legal including breach of
duty claim).of faithgood dealingand fair faith(good The superior
court granted the defendant summary judgment on all counts except

claim,goodthe plaintifffaith for which Roberts a volun-accepted
tary plaintiffnonsuit. Subsequently, Roberts executed and served a
second writ claimalleging goodthe same faith within one-yearthe
period permitted by saving statute, butthe failed to file in court.
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aunsuccessfully filed motionheperiod lapsed,one-yearAfter the
writ, on theattempting relytoentry of the secondfor for lateleave

thatthis court concludedappeal,second time. Onstatute asaving
savingthe statutesuccessively invokeRoberts couldplaintiff

in hisclaim which had been assertedfaithconcerning goodthe
hereinapplicablethat Roberts isid. We concludeinitial lawsuit. See

inlaw claimsin case asserted Stateplaintiffthe this neverbecause
lawsuit, the of the federal court’sexistencedespiteher federal

(1993).§see 28 U.S.C.A. 1367jurisdiction,pendent
claim that Cabletron should bethe plaintiff’sWe next address

topursuantlimitations defenseraisingfrom the statute ofbarred
that absent Cabletron’shands. She assertsthe of uncleandoctrine

havethe she couldcomplaint,time to answer federalextension
and her claim inreliance on ERISA filedher mistakendiscovered

Cabletronperiod expired.limitationssuperior court before the
she firstfailed this becausepreserve argumentthat she tocontends

summarythe trial court’sit in motion to reconsiderraised a
for reviewpreserved appellateorder. this issue isjudgment Because

reconsider, v.in a to see Statefirst raised motionthougheven
(1991),243, reject this405, 407, 245 weTselios, 134 593 A.2dN.H.

argument.of her unclean handsand consider the meritscontention

hands doctrinethat the uncleanAssuming, deciding,without
limitationsassertingfrom the statute ofcould bar Cabletron
1051,Noddin, 76,73, 455 A.2d 1053defense, v. 123 N.H.see Noddin

relief),(1983) (unclean we holdmay bar equitablehands doctrine
under the of thisapplythat doctrine does not circumstancesthe

motion tothat Cabletron’sreject plaintiff’s suggestioncase. theWe
a Theproceduralin court was maneuver.file a late answer federal

motion, a specificthe which included extensionassented toplaintiff
theperiod, acceptedlimitations and thusclearly beyonddate the

of her case.might dispositiverisk beresponsethat Cabletron’s
doctrinerelycannot on the unclean handsAccordingly, plaintiffthe

to law claims.save her State
arguments becauseplaintiff’s remainingneed not address theWe

preju-“withsummary order enteredjudgmentthe district court’s
Plaistow, 310,dice,” N.H. 681 A.2d at 653141 atsee Town of

of case under RSAprejudicewith bars revival(judgment entered
508:10), therejection savingis the trial court’s ofdispositive of

724, 725,statute, v. 141 N.H. 692Bridgewater,see Voelbel Town of
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(1997)512, (if argument dispositive, addressingA.2d 513 first
remaining argument unnecessary).

Affirmed.

BROCK, C.J., HORTON, J., dissented;joined,with whom the
others concurred.

BROCK, C.J., dissenting: majorityThe concludes that Hamp-New
statute, (1997),savingshire’s RSA 508:10 does not toapply State

claims that turn on the inpleaded priorlaw same facts a federal
that notcomplaint, pleaded specificallybut were in that complaint,

(1993).§see position28 U.S.C.A. 1367 Because this is inconsistent
with prior precedentboth and with policythe considerations

statute,underlying the Isaving respectfully dissent.
727,In Roberts v. Corp., 723,General Motors 140 N.H. 673 A.2d

779, (1996),782 we interpreted the term “action” in RSA 508:10 to
lawsuit,mean “a not legala cause of action or a claim.” majorityThe

narrowlynow interpretationlimits that proceduralto the ofcontext
Roberts,In however,Roberts. we never topurported limit that

tointerpretation procedural Moreover,the context of the case. the
ofplain language RSA 508:10 does not contemplate that termthe

“action” “lawsuit,could mean a not a cause of legalaction or a
case,inclaim” one strictly legalbut a inclaim another. the“[W]hen

language used a isin statute clear and unambiguous, its meaning is
subjectnot to judicialmodification by construction.” State v.

Dushame, 309, 314, 469, (1992)N.H.136 616 A.2d 472 (quotation
omitted). The majority essentially modifies the meaning of “action”
in waya not expressly contemplated by legislature.the

case,In this the plaintiff clearly herfiled lawsuit in a timely
fashion, and the federal grantedcourt the defendant summary
judgment with prejudice only with to therespect claim,ERISA and
not to any potentialas State law claims. the majority correctlyAs
observes, the federal court implicitly deferred to the State court’s
determination anyof whether State remedies were Be-available.

wecause clearly defined “action” in RSA to508:10 mean a “lawsuit”
and merely particular claim,not a legal and because the federal
court onlydismissed ERISA claim prejudice,the with I would hold

claims,that the State law premised upon identical facts as the
claim,ERISA were available plaintiffto the under RSA 508:10.

Moreover, we have consistently interpreted liberally,RSA 508:10
ruling that its “broad and liberal not topurpose awayis be frittered
by Roberts,any 725,narrow construction.” N.H.140 at 673 atA.2d

omitted).781 (quotation The statute’s is “to apurpose insure
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until ato a in court he reacheshearingsuitor thediligent right
omitted). doesId. The statute(quotationon the merits.”judgment

makingof nevernot, however, in the sense“require diligence
— — 726,in Id. atlawyering.”mistakesmistakes even ‘inexcusable’

Rather, plaintiffto “theat the statute seeks protect673 A.2d 781.
today’s rulingofId. The end resultrights.”has not on hissleptwho

justice merelytoan attaindeny plaintiff opportunityis to the
arisingnot State claimslawyer pendanther did includebecause

Hampshire,her federal claim. In Newfrom the same facts as
merits,however, theevery judgmentmake effort to reach a on“we

ofby imaginaryunobstructed barriersjusticeto ends ofachieve the
729, A.2d at 783.form.” Id. at 673

policytheclearlyis inconsistent withmajority’s holdingThe
plaintiffThe did notsavingthe statute.undergirdingconsiderations

appropri-to them in anvindicaterights attemptedon her butsleep
does notperiod. The defendantate forum the limitationswithin

pendantto file Stateplaintiff’sfrom the failureprejudiceclaim
timelyIndeed, the defendantcomplaint providedtheclaims. federal

to marshaland evidence andpreserveof need to securenotice the
726, refiledplaintiffA.2d at 781. That theid. at 673witnesses. See

of herfilingfrom theless than two monthsher lawsuit in State court
theprejudicedbe to havecertainly cannot saidERISA claim

allega-factualability againstdefend itself identicaldefendant’s to
to ofcontrary interpretationis both ourthis resulttions. Because

to Ipolicy,and itssavingof the statuteexpressthe language
dissent.respectfully

HORTON, J., joins in the dissent.
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