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until ato a in court he reacheshearingsuitor thediligent right
omitted). doesId. The statute(quotationon the merits.”judgment

makingof nevernot, however, in the sense“require diligence
— — 726,in Id. atlawyering.”mistakesmistakes even ‘inexcusable’

Rather, plaintiffto “theat the statute seeks protect673 A.2d 781.
today’s rulingofId. The end resultrights.”has not on hissleptwho

justice merelytoan attaindeny plaintiff opportunityis to the
arisingnot State claimslawyer pendanther did includebecause

Hampshire,her federal claim. In Newfrom the same facts as
merits,however, theevery judgmentmake effort to reach a on“we

ofby imaginaryunobstructed barriersjusticeto ends ofachieve the
729, A.2d at 783.form.” Id. at 673

policytheclearlyis inconsistent withmajority’s holdingThe
plaintiffThe did notsavingthe statute.undergirdingconsiderations

appropri-to them in anvindicaterights attemptedon her butsleep
does notperiod. The defendantate forum the limitationswithin

pendantto file Stateplaintiff’sfrom the failureprejudiceclaim
timelyIndeed, the defendantcomplaint providedtheclaims. federal

to marshaland evidence andpreserveof need to securenotice the
726, refiledplaintiffA.2d at 781. That theid. at 673witnesses. See

of herfilingfrom theless than two monthsher lawsuit in State court
theprejudicedbe to havecertainly cannot saidERISA claim

allega-factualability againstdefend itself identicaldefendant’s to
to ofcontrary interpretationis both ourthis resulttions. Because

to Ipolicy,and itssavingof the statuteexpressthe language
dissent.respectfully

HORTON, J., joins in the dissent.
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Nixon, Raiche, hiño, RA.,Manning Casing& of Manchester
L. Casinghino on(Gary the brief fororally), plaintiffs.and the

Devine, Branch, (DonaldMillimet P.A.,& of Manchester E.
Dyana brief,Gardner and onJ. Crahan the and Ms. orally),Crahan

for the defendants.

BROCK, an 8,C.J. This is seeinterlocutory appeal, SUP. CT. R. by
defendants,the the Town of Belmont and the Shaker Regional

District, J.)(Arnold,School from a ofruling Superiorthe Court
their todenying motion dismiss. plaintiffs, NancyThe and Charles

Jr.,Hacking, have asserted several theories of negligence against
the for injuriesdefendants that daughter,their Chelsea Hacking,
sustained in a game.basketball We affirm in part, reverse in part,
and remand.

plaintiffsThe thealleged followinghave facts. On or about
27,January 1995, when was gradeshe a sixth student at the

School,Canterbury Elementary Chelsea inparticipated girlsa
basketball game against a team from the Belmont Elementary

DuringSchool. that game, organizedwhich was by the defendants
Canterbury, referees, coaches, instructors,the Town of theand/or

and ofemployees the defendants permitted game tothe escalate out
of control. playersBelmont twice knocked Chelsea down and

result,stepped on As aleg. permanenther she injurysuffered to
leg,her left surgery treatment,underwent and other medical and

will require future medical care.
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allegingbrought againstan action the defendantsplaintiffsThe
writ, theyIn first count of theirof theseveral theories negligence.

dutya to exercise reasonablethat the defendants breachedalleged
game, game keptof the to ensure that the wassupervisioncare and

control, escalatingfromprevent gameand to theunder reasonable
(Count I). count, athey allegedIn underof the secondout control

that thetheory respondeat superior employees,of defendants’
coaches, instructors, duty andsupervisereferees breached a toand

participantstoand ensure that thegame properlycontrol the
(Count II). count, allegedIn the third theysafe mannerplayed in a

train and theirsupervise properlythe failed tothat defendants
instructors,coaches, gameto theand referees conductemployees,

(Count III).
uponto a claimto dismiss for failure stateThe defendants moved

that the doctrines of discre-granted, arguingbemaywhich relief
immunity and of the risk warrantedtionary assumptionfunction

that theirarguedclaims. The defendantsplaintiffs’dismissal of the
of such as who toconcerning organization game,the thedecisions

training provideand much toand referees howselect as coaches
Likewise,them, theytodiscretionary immunity.and entitledwere

the callsregarding appropriatedecisionsargued that the referees’
discretionary. Thethe were defendantsduring gameto make

risk of acci-voluntarily assumed thearguedfurther that Chelsea
the gamethat is inherent in of basketball.injurydental

The court noted thatcourt denied the motion to dismiss.The trial
to discre-refers the defendants’plaintiffs’to the extent the writ

schoolsetting regardingin andtionary planning policydecisions
immunity. Readingare entitled to thethe defendantssports,

however,in most to thelight plaintiffs,the favorable theallegations
decisions,policythat the claims refer not to basiccourt concluded

court also ruled that the doctrine ofbut to ministerial conduct. The
law,not, a the plaintiffs’of risk as matter of barassumption the did

claims.
reconsider, immunityto theirreassertingThe defendants moved

coaches,addition, that andthey arguedIn the refereesarguments.
volunteers, immune fromasserted were were themselvestheywho

1998).(1997) (amended508:17, IRSAliability by statute. See
liability, theyimmune fromthe coaches and referees wereBecause

ato underliability imputedno could be the defendantsargued,
theory. The court denied their motion forrespondeat superior

reconsideration, interlocutory appealand this ensued.
(1)in:contend that the trial court erredOn the defendantsappeal

discretionarynot entitled functionthat the are toruling defendants
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selection,immunity for their theregardingdecisions andtraining,
ofsupervision the coaches and participatedreferees who in the

forgame, byand the made thedecisions coaches and referees
(2)during the thegame; denying motion to on the groundsdismiss

risk;plaintiffs’that the claims are not barred ofby assumption the
(3) failingand to theaddress defendants’ assertion that the

plaintiffs’ respondeatclaim of superior mustliability fail.
reviewingIn an on motionorder a to dismiss for failure to state

maya claim which reliefupon granted,be “we ask thewhether
plaintiff[s’] allegations are reasonably susceptible of a construction
that would permit recovery.” v. Coop.Hollis/BrooklineKonefal

Dist., 256, 258, (1998)30,School 143 N.H. 723 A.2d 32 (quotation
omitted). assume the truth of plaintiff[s’]“We the pleadedwell

of fact and allallegations construe reasonable frominferences them
favorablymost to the plaintiff[s].” Hickingbotham Burke,v. 140
28, (1995)30, 297, omitted).N.H. 662 A.2d 299 and(quotation ellipsis

I. Discretionary ImmunityFunction

The defendants’ first ofallegation requireserror us to review once
again the doctrine of discretionary function In v.immunity. Merrill
Manchester, 722, 729, 378,114 (1974),N.H. 332 A.2d 383 we
abrogated immunity.the doctrine of Inmunicipal so wedoing,

rule,established that as general municipalities “subjecta are to the
privatesame rules as ifcorporations dutya been ahas violated and

730,tort committed.” Id. at 332 A.2d at 383.
rule,an exception however,As to the general we held that

municipalities liabilityare immune forfrom acts and omissions that
constitute “the exercise of an planningexecutive or function
involving of amakingthe basic whichpolicy decision is character-

byized highthe exercise of a degree of orjudgmentofficial
729,discretion.” Id. at 332 A.2d at recognized383. We have that

“[cjertain essential, governmentfundamental activities of must
remain immune from tort liability governmentso that our can
govern.” Services,Mahan v. N.H. 747,Admin.Dep’t 141 N.H.of
750, (1997)79, omitted)693 A.2d 82 (quotation and brackets
(decided under discretionarythe exceptionfunction to the State’s
waiver of sovereign inimmunity). Accordingly, evaluating whether

erred,trialthe court “distinguishwe must between orplanning
discretionary functions and functions that purelyare ministerial.”

Manchester, 421,v.Bergeron City 417, 982,140 N.H. 666 A.2d 984of
(1995).

adoptWe have refused to brighta line rule to determine whether
discretionaryconduct constitutes planning or merely the ministerial
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985;421, v.at 666 A.2d at Gardnerplan.of a See id.implementation
(1993).258, 1337,Concord, 253, 1340 We137 N.H. 624 A.2dCity of

have, however, test:followingtheadopted

injurythe oneconduct which caused isparticularWhen the
judg-andhigh degree of discretionbycharacterized the

choicesmakingin alternatives andweighingment involved
policy planning, governmentalandrespect publicwith to

liability.remain immune fromentities should

omitted).421, InA.2d at 984 (quotationat 666Bergeron, 140 N.H.
involving thetest, distinguish policythis decisionsapplying “[w]e

economic, social, factorsandcompeting politicalofconsideration
theimplementdecisions torequiredor ministerialoperationalfrom

750,Mahan, atN.H. at. 693 A.2d 82.decisions.” 141policy

challenge the defendants’plaintiffsTo thatthe extent the
andand of the coachestraining supervisionregardingdecisions the

is noreferees, liability.are immune from Therethe defendants
not have a fifth and sixthwhether or toquestion that the decision

by ofhigh degreecharacterized agrade girls programbasketball is
and choices. Seemaking planningin public policydiscretion

omitted);421, at 984 (quotation140 at 666 A.2dBergeron, N.H. cf.
202,136& N.H.Dept. Highways,DiFruscia v. N.H. Pub. Worksof

(decided(1992)1326, discretionary205, under the612 A.2d 1328
immunity)sovereignto waiver ofexceptionfunction the State’s

(decision a isguardrail highwáyto a onplacewhether or not
Likewise, training andregardingthe decisions whatdiscretionary).

chose to run thethose the defendantsprovideto whomsupervision
of discre­requiring high degreeaplanningare decisionsprogram
(because425, A.2d at 987N.H. at 666Bergeron,tion. 140Cf.

at intersection wasregarding traffic controlsultimate decision
to have staffwhetherdiscretionary, regardingintermediate decision

discretionary). Theseof at intersection alsokeep track accidents
munic­prudent allocation ofnecessarilydecisions involve the most

economic,resources, ofweighing “competingand thusipal the
750,at atsocial, Mahan, 141 693 A.2dfactors.” N.H.politicaland
1989) (defendant81, (Ala.82; Thomas, 2d 85Phillips v. 555 So.cf.

trainingimmunity negligentfunction fordiscretionaryentitled to
(Idaho 1995)claim); 73, 77Logan,v. 903 P.2dsupervisionand Brooks

(school immunity fordiscretionaryto functiondistrict entitled
suicide); Erskine v. Com­to train to studentpreventfailure staff

1996) (defendants’(Me.681,Corrections, 686682 A.2dmissioner of
protected by discre-training supervising personnelactions in and



551

(Me.1013,tionary immunity); Szelenyi,v. 546 A.2dMiller 1021
1988) of(proper supervision requiredand control employees exer-

discretion).cise of the trial courtAccordingly, should have dis-
III, respectmissed Count and we reverse its decision with to that

count.
theAlthough plaintiffs acknowledge that the issue of training

might degree policy judgment, theyinvolve some of a assert that a
juryreasonable negligentlycould conclude that the defendants

safetyentrusted and care of improperlythe students to trained
Thus,and ifthey arguereferees coaches. that we theconstrue

them,allegations favorablymost to III toCount should be allowed
argumentThis allegedstand. misses the mark. The haveplaintiffs

inconduct Count that constitutes inherently discretionary policyIII
and isjudgments, immunity.entitled to

theyThe defendants immunityassert that are entitled to for their
decisions not theregarding only training supervisionand of the

referees,coaches and but ofalso the selection the coaches and
In arguing issue,referees. that trial onthe court erred this the

plaintiffs’state that the for negligentdefendants claim andtraining
supervision should have been in partdismissed because the decision

parentto onrely volunteers as referees wasand coaches discretion-
however,III,ary. Count alleges only that the defendants to“failed

properly Moreover,train and thesupervise” referees and coaches.
plaintiffs’ argumentcounsel conceded at oral theythat had not
alleged ofnegligent selection referees and coaches. Accordingly, we

unnecessaryfind it to address the selection of thewhether referees
or coaches was to immunity.entitled

The arguedefendants next that bythe made thedecisions
and inreferees coaches the gamecourse of the were entitled to

discretionary immunityfunction Decisions as to asuch whether call
foul, another,replacewhether to playerone with or whether a team

scored, defendants,has toaccording the inherentlyare discretion-
ary and require weighingthe of alternatives. The defendants
contend that discretionary function immunity should extend not
only decisions,to “high-level” but to decisions anymade at level
when those decisions “involve weighingthe of alternatives regard-
ing the implementation or of municipalallocation resources.”
Accordingly, the arguedefendants that the decisions of the referees
and coaches are precisely sort of oughtthe decisions that to be

immunity.afforded The only conduct that should be considered
ministerial, defendants,according to the is conduct that involves the

task,mere execution of a set norequiring independent judgment.
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isa decision is madethe of at whichgovernmentlevelAlthough
immunity,tomunicipality is entitleddispositive of whether thenot

258, 1340, conductGardner, A.2d at ministerial137 N.H. at 624see
Indeed,judgmentno whatsoever.requiringto conductis not limited

act, no matter howanyof officialdifficult to conceive“it would be
inministerial, of some discretion thethat did not admitdirectly

of aonly drivingif theit involvedperformance,its evenmanner of
53.04.10,§CORPORATIONSMcQuillin,18 E. MUNICIPALnail.”

(3d 1993) omitted); see alsoand brackets(quotationed. rev.at 157
(Mass. 1977)1210,Worcester, 1217366 N.E.2dWhitney Cityv. of

(distinction discretionary and non-discretion­betweenmerelyis not
degree judgment).ofall involve somefunctions as functionsary

ofan elementinvolvingall decisionsgovernmental“[n]otWhile
thediscretionary exception,”functionfall thediscretion within

plan­governmentala decision entailsapplydoes “whenexception
economic,formulation, the ofinvolving evaluationorning policy

751,Mahan, 141 at 693social, N.H.politicaland considerations.”
A.2d at 83.

thatallegations, we concludeplaintiffs’the truth of theAssuming
coaches, involvingperhapswhileof the referees andthe decisions

that concernedwere not decisionsjudgment,andsome discretion
421,at140 N.H.Bergeron,Seemunicipal public policy.andplanning

ofweighingnot involve thedecisions didA.2d at 984. These666
Mahan,economic, 141social, factors. Seepoliticalorcompeting

83; City, 743751, CityRansom v. Gardenat A.2d atN.H. 693 ofcf.
238,(Idaho Standish,70, 1987); v. 687 A.2dAdriance TownP.2d 73 of

(Me. 1996). on theRather, negligencehaveplaintiffs allegedthe241
ofimplementationin the schoolcoaches thepart of the referees and

program.basketball

toexception designed“was notdiscretionary functionThe
immunity garb.”of in modern[municipal]ancient doctrinecloak the

omitted). Elevating241 theAdriance, (quotation687 A.2d at
elementaryancoaches in the course ofof referees anddecisions

governmental planningof orgame to the levelschool basketball
the rule of Merrillwould indeed underminepolicy formulation

we hold thatexception. Accordingly,theimmunity asestablishing
dismiss on thenot in the motion todenyingtrial court did errthe

and were notof the referees coachesgrounds that the decisions
immunity.discretionaryto functionentitled

contend, however, that consider-public policyThe defendants
publicoffor theimposing liability negligencemilitate againstations

athletic events.school-sponsoredofficials who administerschool
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the notAlthough plaintiffs do include the andreferees coaches as
case,in thisdefendants the defendants assert that permitting such

couldliability discourage individuals from volunteering in these
however,events. The haslegislature, provided a method whichby

of governmental mayvolunteers entities obtain fromimmunity
ordinary 508:17, Thus,negligence. RSA I. the defendants’ concerns

Moreover,are largely academic. these concerns weighedmust be
against our indetermination Merrill that anforcing individual to
bear the loss caused the aby negligence municipalof employee
“offends the basic ofprinciples equality of burdens and of elemen­

Merrill, 724,tary justice.” 114 N.H. at 332 A.2d at 380. Accordingly,
we decline to create an toexceptionadditional Merrill publicfor
school-sponsored sporting events.

II. Assumption the Riskof

We next address the defendants’ contention that the plaintiffs’
claims by assumptionare barred of risk. Inthe New Hampshire,

.“participants in . . sports than insports legisla-[other which the
assume,ture soexplicitly provided] law,has notdo as a ofmatter

dangersthe in sports.”inherent those Nutbrown v. Mount
Cranmore, 675, 682, 548, (1996).140 N.H. 671 A.2d 552 The
defendants do not thatdispute doctrine of primary assump-“[t]he

risk, defense,tion of a common rejectedthe as law has bybeen this
681, Rather,court.” Id. at 671 A.2d at they551. argue oughtthat we

to revive the indoctrine the limited of publicinstance school-
sponsored activities. Because HampshireNew public schools face
increasing liability for their extracurricular programs, the defen-

arguedants theythat Otherwise,should be afforded an exception.
public schools will abandon such programs.

Even if however,we were to create such an exception, it is
plaintiffsettled law that “a does not a ofassume risk harm arising

from the defendant’s conduct unless he ofthen knows the existence
of appreciatesthe risk and its unreasonable character.” RESTATE­

(SECOND) (1965).§MENT OF TORTS 496D While one participating
in a sport might to those commonly“consent[] appreciated risks
which are inherent in and arise out of the nature of sportthe
generally and flow from State,such v.participation,” Morgan 685

(N.Y.202, 1997),N.E.2d 207 one does ordinarilynot assume an
“unreasonably risk,orincreased concealed” Benitez v. YorkNew

(N.Y. 1989)City of Educ., omitted).541 29,Bd. N.E.2d 33 (quotation
The plaintiffs have inalleged this case that the referees lost control
of the game. Assuming the truth allegation,of this and drawing all
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a offavor, say as matterin we cannottheirreasonable inferences
the ofgameinherent withinordinaryan riskthat this waslaw

andwould have knownparentsor herthat Chelseabasketball
affirmAccordingly,at 210. weN.E.2dMorgan, 685appreciated. Cf.

ground.onto dismiss thisof the motiontrial court’s denialthe

SuperiorIII. Respondeat

thethat becauseargumenttheFinally, we address defendants’
508:17, I, theirare immune under RSAand coachesreferees

respondeatunderto the defendantsimputedmust beimmunity
argument,thisin to addressfailingthe trial court erredsuperior,

I,508:17,RSA provides:dismissed.II should have beenand Count

ornonprofit organization governmentaAny volunteer of
anyin actionliabilityfrom civilshall be immuneentity

inresultingorany act omissionon the basis ofbrought
if:injury any personor todamage

(a) thefromprior approvalhad writtenThe volunteer
andthe organization;to on behalf oforganization act

the(b) goodin faith and withinactingwasThe volunteer
organiza-and duties with thehis official functionsscope of

tion; and

willful,(c) bywas not causedinjuryThe ordamage
the volunteer.wanton, bymisconductnegligentor grossly

is asthis statute definedunder“Volunteer”

organiza-nonprofitfor aservicesperformingan individual
compensa-who does not receiveentitygovernmenttion or

in-expenses actuallyfortion, thanother reimbursement
In case volunteer athleticfor such services. thecurred of

possessvolunteers shallofficials,or suchsportscoaches
thecompetenceor invalidationproper ofcertification

rules, the athleticprogramsandprocedures, practices, of
activity.

added).V(c) (1997)508:17, (emphasisRSA

“employees,therecord whetherapparentIt is not from the
instructors, chargethe withcoaches, plaintiffsthatand referees”

underof “volunteer”II meet the definitionunder Countnegligence
individ­statute, have that thesestipulatedthe notpartiesthe and

Thus, “it was incumbentpersonally.if sueduals would be immune
... to themoving supplyupon parties]defendants the[the as]



555

bycourt with facts verified affidavit to its tosupport motion
Super.Gardner, 259, 1341;at atdismiss.” 137 N.H. 624 A.2d see

R. (superior groundedCt. 57 court will not hear motion on facts
record,apparentfacts are from agreed byunless the the to the

affidavit).parties, byor verified As the have provideddefendants no
submitted below theestablishing necessaryaffidavits facts to find

coaches, instructors,“employees,that the in IIand referees” Count
508:17,would be immune under cannotRSA we conclude that the

in failingtrial court erred to address that argument.

in part; part;reversed in remanded.Affirmed

BRODERICK, JJ., sit;THAYER and did not the others concurred.
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