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decision,In of ourlightproduct.of foodservingsof individualsale
the defendants.byissues raisedthe othernot addresswe need

Reversed.

All concurred.
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Dokmo, Milford, defendant,Drescher & of for injoinsthe the
intervenor’s brief.

j.BRODERICK, intervenor, Siergiewicz,The John anappeals
J.)(Arnold,order of the Superior reversing ZoningCourt the Hollis

(board) “alter,Board’s grant specialof a to orexception expand
change” a use to a ofnonconforming pursuant ZoningTown Hollis
Ordinance. We affirm.

I

1953,In Siergiewicz purchased property located on both sides of
(road) (town).South Merrimack in ofRoad the town Hollis The

aproperty conveyed by single forty-was deed and described two
44,parcels,acre known as lots 43 and which were separated by the

Currently,road. lot a large three-story43 contains barn and
residence, and a smaller barn rests on lot 44.

1950s,In Siergiewiczthe established a machine tool onbusiness
land,his permittedwhich was in the property’s then-existing

1960s,Inindustrial zone. the the town rezoned the district to its
status,present residential/agricultural Siergiewicz lawfullyand

continued to aoperate enterprise nonconforminghis as use. See
Keene, 356, (1962).358-59, 60,Arsenault v. 104 N.H. 187 A.2d 62

whether,the atThough parties dispute the time the district was
rezoned, Siergiewicz lots,maintained his business on both the
record clearly largeshows that the barn on lot 43 thecomprised
bulk operations.of his the barn had a offootprint approxi-While

6,000 feet, 15,000mately square the three stories contained about
feet which forsquare operations.were used business

1992,In a fromSiergiewicz sought variance the board to relocate
his facilitybusiness from lot 43 to a new to be constructed across the
road on lot 44. The board his noapplication hardshipdenied because
was demonstrated. theSubsequently, zoningtown amended its

alteration,ordinance “to allow a certain reasonable level of expan-
sion change byor to occur tospecial exception” pre-existing

satisfied,ifnonconforming despiteuses certain factors were lack of
(the amendment). §hardship HOLLIS ZONING ORDINANCE XII

(amended 1993).
Thereafter, 1994,in Siergiewicz sought special exceptiona under

18,200 foot,the square single-storyamendment to construct an
44,building thirty-twoon lot with a lot. alsoalong space parking He

sought twenty-fiveto increase his work force from twelve to
employees. Siergiewicz proposed facilityto build the with greater
setbacks from propertythe road and abutters’ lines than existed for
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offacility would have the benefitproposedlot Theon 43.the barn
resi-adjacenta screen fromserving assurrounding partialtrees

nothis with conditionsgranted requestboardproperty. Thedential
single43 44 as aThe lots andto this board treatedappeal.relevant

and would notnew locationand that the constructionfoundparcel
nonconformingpre-existingnature of thethesignificantly change

on“substantially neighborhood.”effect theor have a differentuse
Siergiewicz’s property,toHurley,P. an abutterplaintiff, JosephThe

board,with which was denied.rehearinga motion thefiled for
to thegrant special exceptionof theHurley appealed the board’s

court, board’s thatagreedwhich with the determinationsuperior
substantiallynot have different effect onfacilitynew would athe

buildingthe be bufferedneighborhood because wouldproposedthe
trees, road thanand further from abutters and theby awaywould be

concluded, however,The court that the neworiginal building.the
accept-use “well thatfacility expanded nonconforming beyondthe

law,for a reversed thespecial exception”able under State and
court theboard’s decision. The declined to address whether board

in parcel, reasoningthe lots as a that “thetreating singleerred
cannot to a locationbuilding parcel”be moved different on the same

by special exception. appealThis followed.

II

core of the in amending zoningAt the this case is town’s intent its
“alteration,to or noncon-ordinance allow for ofexpansion change”

theforming by exception. Siergiewicz arguesuses that townspecial
to thanzoning generalintended create “less restrictive the state’s

uses],” which,nonconforminglaw he isargues,[forcase allowed
(1996 1998),the scheme. See 674:16statutory Supp.under RSA &

(1996). superior:18 he that the courtConsequently, contends erred
of usingas a matter law when it failed to review the board’s decision

for inspecific exceptionthe a identified therequirements special
contends, however,ordinance. that when the town amendedHurley

“alteration,to allow orzoning expansionits ordinance for the
uses,of achange” nonconforming merely provideit intended to less

1(b) (1996)variances, 674:33,stringent alternative to see RSA
1998)(amended variance),tohardshipmust(applicant prove obtain

on theby codifying permissible expansionState law of nonconform-
ing uses.

“Interpretation of a ordinance is a of law forzoning question
court,” Manchester, 78, 79,Citythis v. 141 N.H. 677 A.2dofConforti

(1996) omitted),147, requires149 and which us to(quotation ellipsis
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determine “the ofintent the enacting body,” Trottier v. City of
Lebanon, 148, 150, (1977).275,117 N.H. When, here,370 A.2d 277 as
key terms are not specifically ordinance,defined in the we review it
in its entirety to determine When,the intended meaning. See id.
however, plain unambiguousand language is not toavailable discern
intent, we “look beyond language[the the ordinanceof] itself for
further legislativeindications of intent.” Healey v. Town Newof
Durham, 232, 236, (1995)360, (brackets140 N.H. 665 A.2d 365
omitted). so,When we do “[t]he entire record [underlying] the ballot
question presented to the voters must be inconsidered ascertain­
ing” voter intent at the time the ordinance was adopted. Town of

Simonsen,Derry 1010, 1015,v. 117 N.H. 1101, (1977);380 A.2d 1104
(1996 1998).675:2,see also RSA :3 Supp.& As ofpart this process,

the board’s construction of the ordinance “is neither conclusive nor
binding, Trottier,but is entitled to 150,consideration.” 117 N.H. at
370 A.2d at 277.

Section XII of the zoning permits “[alteration,ordinance the
orexpansion charge of a nonconforming[sic] use or bystructure”

special if, alia,exception alteration,inter “the proposed expansion
or will notchange change the purposenature and of the original
use,” and “would substantiallyinvolve no different effect on the
neighborhood.” ordinance, however,The does not define the terms
“alteration,” “expansion,” Rather,or “change.” it expresses an

“tointent allow for the uses,continuance of nonconforminglawful
lots,structures and and to allow a certain reasonable level of

alteration, expansion or withoutchange,” specifying whether the
ordinance ormemorializes deviates from that standard established
by existing §law. HOLLIS ZONING ORDINANCE XII (emphasis
added).

While the amendment ambiguousitself is on the permissible scope
“alteration,”of or“expansion,” “change” use,of a nonconforming

the record itsunderlying adoption Simonsen,is not. 117 N.H. atCf.
1015, amendment).380 A.2d at 1104 (reviewing history of zoning

amendment,Prior to the the planning board itsexpressed concern
counsel, Drescher,to town William that the boardzoning was

forced tofrequently deny forrequests “very slight change[s] in the
character of the [nonconforming] use” due to the strict standards
for aachieving By 19, 1990,variance. letter Aprildated Drescher

the town’s planningadvised board about the permissible expansion
of nonconforming proposed specialuses and a exception standard
consistent with State law that the town could foradopt reviewing
“minor requests changesfor- to a non-conforming use.”
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12, 1993, Drescher’smeeting,January planningAt a board
aloud, asand standard was discussedproposedwas hisletter read

with RSAs andmore into line thethe Hollis ordinance“bringing]
Drescher’sincorporated proposalultimatelylaw.” The towncase

675:2, fact,:3. the planningIn boardthe See RSAinto amendment.
toexplicitly representedconcerning the amendmentquestionballot

rightsin withis accordance vestedproposal“[t]histhe voters that
law.”674:19 casein New RSA andHampshirefoundstandards

zoning amendment tointended theAccordingly, clearlythe town
offrom, concerninglaw theexisting expansionnotcodify, deviate

uses, applywas correct tosuperiorand courtnonconforming the
ofgrantboard’s therecognized reviewingstandard when thesuch

exception.special

Ill

ofconcerning expansionthat law theHaving existingconcluded
controls, must determine whether theuses we nextnonconforming

grant specialof acourt’s decision to reverse the board’ssuperior
legally“is the evidence or is erroneous.”exception unsupported by

Westmoreland, 55, 56, 211,139 A.2dv. N.H. 648Belluscio Town of
(1994).212

ordinance does notzoning“[a]It is law thatestablished
theto or of the that existed at timepropertystructures usesapply

80-81,141 at 677 A.2d atConforti,enacted.” N.H.the ordinance was
(1996).149-50; Rather, ordinance “toappliessee also RSA 674:19 the

manneruse for a or in abuilding purposealteration of a forany
putit wassubstantiallyis from the use to whichwhich different

fact,In the well establishedthe alteration.” RSA 674:19.before
carefully enlargementof law “is to limit the andzoningpolicy

uses,” and, ultimately, themof to reducenonconformingextension
141completely rapidly possible.” Conforti,“to and asconformity as

Hollis,81, 150; 222,Flanaganat A.2d at v. 112 N.H.N.H. 677 see
(no(1972)225, 328, right293 330 absolute to continueA.2d

eternity).use tononconforming
inchangea be “a theWhether use would substantialproposed

turns onnonconformingnature or of the usepurpose [pre-existing]
case.” 141particular Conforti,the facts circumstances of theand

82, consider:conducting inquiry,at 677 A.2d at In this weN.H. 150.
(1) in nature ofquestion purposethe extent the use reflects the and

(2)use; the at issue isnonconformingthe whether useprevailing
utilizinga manner use or amerely different of the same constitutes

(3)character, nature, kind;and and whether the useuse different in
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will have a different the atsubstantially neighborhood.effect on Id.
81, 150;A.2d at New677 see London Land Use Assoc. v. New

517,Board, 510, 1385,London 130 N.H. 543 1388Zoning A.2d
(1988). We are mindful that uses cannotnonconforming be substan­

or buttially enlarged expanded, may be altered “where theonly
is a inexpansion activity, closelynatural related to the manner

a is at ofpiecewhich of used the time the theproperty enactment of
ordinance Newcreating nonconformingthe use.” London Land Use
Assoc., 516, 1388;130 543 Conforti,N.H. at A.2d at see 141 atN.H.
81, 677 A.2d at 150 of the use(permissible scope nonconforming

bydictated use at timeproperty’s ordinance enacted that created
use). Further,nonconforming “[a]ny of aexpansion nonconforming

inuse must be evaluated the context the in it isof zone which
Hebron, 239,Greylocated.” Rocks Land Trust v. Town 136 N.H.of

(1992).245, 1048,614 A.2d 1051
inThe this in whennonconforming use case was created the 1960s

shop,was one or both as aSiergiewicz using either lots machine tool
the three-storywith barn on lot 43 as theserving primary location.

anticipates the newSiergiewicz’s proposal relocating business into a
barn,nature,that industrial in inbuilding plainlyis contrast to the

Further,which is consistent the residential/agriculturalwith zone.
footprintthe industrial building’s tripledwould be and accompanied

by parkinga new and lot. See New London Useexpanded Land
Assoc., 513-14,130 N.H. at 543 A.2d at 1387 of(reversing grant
special exception substantiallybecause landowner’s wouldproposal

andchange unnaturally expand nonconforming byuse replacing
units,existing units with clustered increasing living, storage,

twofold,byand common roadgarage, space constructingand new
and entryway). Despite proposal’s improvednetworks the overall

abutters,resultingeffect from creation of setbacks fromgreaterthe
the ofparking,off-street and use a tree buffer to shelter the

abutters,industrial from the street and webuilding cannot conclude
of,with,the proposalthat is consistent or a natural theexpansion

517,original nonconforming use. See id. at 543 A.2d at 1388.
volume,we have an increase inpreviously upheldWhile the

intensity, nonconformingor of a use that thefrequency reflects
ofexpansion substantiallynatural and trade and does notgrowth
neighborhood, onlythe use’s effect on the we havechange done so

existing Hamptonwithin the confines of the See Townstructure. of
Brust, 469, (1982)463, 458,v. 122 461N.H. 446 A.2d (permitting

structure);of within existing Devaneyincrease arcade machines cf.
(1989)302, 454,Windham, 305-06,v. Town N.H. 564132 A.2d 456of

(prohibiting of thatstorylandowner’s second increasedaddition
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of and topremises brought propertyvolume structure closer lines
use).natural of haveexpansion nonconformingas a “We never

nonconformingan of a use that involved morepermitted expansion
than the internal of a business aexpansion pre-existingwithin
structure,” Trust, 244,Grey Rocks Land 136 N.H. at 614 A.2d at
1051, (notingand we will not do so here. id. permissive expansionCf.

existing objectedof structure where no abutters and addition would
ordinance).permissible zoningaffect area less than use under

Accordingly, agreewe with the court that thesuperior
of ofgrant special exceptionboard’s a was erroneous as a matter law

must be byand reversed. Our decision is not affected whether the
lots; thus,parcel separateis a consolidated or two we needproperty

Siergiewicz’s argument concerningnot address this issue.

Affirmed.
HORTON, C.J.,J., BROCK, dissented;joined,with whom the

others concurred.

HORTON,J., dissenting: While the majority correctly states the
uses,governing expansion nonconforminglaw of I believe that the

inappropriate analysis this case focuses on the law governing
special exceptions. Because I would trialaccordingly reverse the

order,court’s I dissent.respectfully
“A special exception is a use certain conditions aspermitted upon

set forth in a zoningtown’s ordinance.” New London Land Use
Board, 510, 517,Assoc. v. New ZoningLondon 130 N.H. 543 A.2d

(1988).1385, 1388 To be special exception, applicantentitled to a the
present zoningmust to the to supportboard sufficient evidence a

finding requirementthat each or condition for exception,the as
ordinance, Jensen’s,inlisted the has been met. See Inc. v. City of

Dover, 761, 765, (1988).277,130 N.H. 547 A.2d 280 If the conditions
met,are the board must grant special exception.the Cormier v.

Danville, 775, 777-78, 401, (1998).Town 142 N.H. 710 A.2d 403of
Technically, “special exception” is a 15misnomer. See P.

Hampshire planningLoughlin, practice, use,New Land
23.01, (2d 1993).§ANDZONING at 250 approved,ed. When it is not

exceptionan to the ordinance but rather a permitted use under the
Bourassa,terms of the 629, 632,ordinance. See Geiss v. 140 N.H.

1038, (1996); LOUGHLIN,670 A.2d 1040 see also 15 supra at 250.
Consequently, there a limitlong-standingwhile is of topolicy zoning

expansionthe of nonconforming uses because their expansion tends
to thwart purposes Windham,the of zoning, Peabody v. Towncf. of

488, 493, 886, (1997),142 N.H. 703 A.2d 889 special exceptions fall
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exceptionsSpecialconcerns.policyrealm of suchoutside the
thanof propertyfor usepermissiona more flexiblecircumscribe

632,Geiss, at 670140 N.H.uses. Seenonconformingvariances and
to grantboard’s decisionThus, reviewing zoningin theA.2d at 1040.

the moremay applytrial court nota thedeny special exception,or
or nonconform-to variancesapplicablestandard of reviewstringent

usenonconformingstringentthe moreuses. id. Nor shoulding See
theenactingof the votersto discern the intentstandard be used

Hollis, to the un-subjectinownerszoning Propertyordinance.
toordinance, rightthemselves of thewere able to availamended

ourbystandards establisheduses within thenonconformingexpand
The amendmentlaw, zoningof the board.approvalall withoutcase

a newprovidedItexistingour case law.codifyhad to do more than
uses and vestednonconformingofexpansionfor orchangestandard

to this standard.applyin boardjurisdiction zoningthe
aforHere, Zoning providedOrdinanceXII of the Hollissection

byalteration, changeor to occurexpansionlevel of“reasonable
special exceptionfor aeligible. . . .” To beexceptionspecial

use, the torequired applicantXIIalteration of sectionpermitting
alteration,“(a)demonstrate, proposedthat: thepart,in relevant

ofpurposenature andchangewill not thechargeorexpansion [sic]
(b) alteration, oruse, expansionproposedand theoriginalthe

effect on thesubstantiallyno differentwould involvechange
special exception.for aappliedneighborhood.” Siergiewicz properly

requiredthat all of the conditionsa the board foundhearing,After
the exception.accordingly grantedXII had been met andby section

ifmeaninggiven plainare theirzoningin a ordinanceWords
938, 943,Exeter, 121 436N.H.v. TownSee Johnstonpossible. of

(1981). plainly providesin this case1147, The ordinanceA.2d 1151
byuse“alteration, nonconformingof[change]”orexpansionfor

arewords, conditionsIn if the enumeratedotherspecial exception.
alteration, orexpansion,anmet, entitled tothe would beapplicant

touse, exceptionnot as annonconformingof ah otherwisechange
restrictionsordinance, use free of thepermittedbut as athe

specialuses. Thenonconformingof bareexpansionstoapplicable
of theonly requirementsto themust conformgranted,ifexception,

onplacedconditionsreasonableanyand additionalzoning ordinance
632, at 1040.Geiss, 670 A.2d140 N.H. atit the board.by Cf.

in itsdecision, trial court is limitedtheIn the board’sreviewing
unlawful ordecision wasthe board’sto whetherdetermination

142Peabody,unreasonable, Seeprobabilities.a balance of theon
adecision concerns492, the boardat 703 A.2d at 888. WhereN.H.

consider whethertrial court mustthespecial exception,of agrant
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before the board to a favorablesupportthere was sufficient evidence
of the conditions under the ordinance.finding on each See

627,v. Town 121Barrington Barrington,Owners’ Assoc. N.H.of
(1981).1266,630, The trial court must be that433 A.2d 1268 mindful

a board are lawful andfindings zoning primafactual of facie
492,142 N.H. at 703 A.2d at 888.Peabody,reasonable. See

case, facilityIn this found that the new would notthe board
change purpose originalin the nature or of the use.represent any

testimony hearing proposedat the that theSiergiewicz presented
facility merely existing originalnew would continue his use of the

building machinery operation.as a metal The boardprecision
determined, the trial court that theagreed,further and new

no onbuilding substantially neigh-would have different effect the
board which thehearing,borhood. Evidence at the trial court

view, surroundingconfirmed with a showed that trees the new
adjacentwould serve as a screen frombuilding partial residential

street,property buildingand that the new would be located off the
Iaway from abutters. would find that there is sufficient evidence on

to board’s conclusion ofsupportthe record the that each the
conditions for a had andspecial exception been met therefore the

Jensen’s, Inc.,grant special exception proper.of a was 130 N.H.Cf.
(even765,at 547 trial iffinding, anyA.2d at 280 absent court’s of

decision,board’s reasons for of special exception supportsdenial its
denial).we will uphold

Here, bythe trial court erred anapplying excessively stringent
review, properly to review of ofapplied expansion nonconforming
uses, but not to special exceptions. questionThe before the trial
court was not whether Siergiewicz’s facility expandednew the

limits,nonconforming beyonduse due but whether there was
evidence,sufficient on probabilities,the balance of the to support

the board’s determination that each of the requirements for the
Aspecial exception special exceptionhad been met. notsimplyis

subject anyto limitation aside from the statute that creates it and
imposed byreasonable restrictions the board. Neither exists here to

warrant the trial court’s determination that the use was “well
beyond that for a Iacceptable special exception.” Because would
hold that the trial court erred as a of in applyingmatter law an
erroneous standard of review and that there is sufficient toevidence

decision, Isupport the board’s would reverse the trial court’s
decision and grant special exception.sustain the board’s of a

BROCK, C.J., joins in the dissent.


