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ciently alleged accomplice or principal Therefore,liability). we
affirm the trial court’s denial of the motion to dismiss.

Affirmed.
BRODERICK, J., sit;did not the others concurred.
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(C.of Kevin Leonard and SusannaDouglas Douglas,& Concord
brief, fororally), plaintiff.and Mr. Leonard theRobinson on theG.

Manchester, forSilver, orally,and thebyF. of briefDorothy
defendant.

HORTON, juryin of a verdictappealThis arises the contextJ.
defendant, for both a violation ofHooper,the David liablefinding

statute, RSAeavesdroppingandwiretappingNew Hampshirethe
(1986 1991) (amended 1995, 1996, 1998), and theSupp.ch. 570-A &

thatinvasion of The defendant assertsprivacy.common law tort of
(1)J.)(Groff, following denyingmade the errors:CourtSuperiorthe

and for ajurya instruction motionrequestdefendant’s forthe
expec-ofon the lack reasonableplaintiff’sdirected verdict based

(2) motion for a directeddenyingtation of the defendant’sprivacy;
tojuryfor the find emotionalbased on insufficient evidenceverdict

(3)distress; requiredthat the willful conductinstructing jurythe
is with the menschapter synonymousfor a violation of RSA 570-A

(1996)11(b)626:2, thanin rather the“knowingly”rea of RSA
the Wire-formerly requiredof under Federaldefinition willfulness

2511(1) (1982) (amended 1986, 1994,Statute, §18 U.S.C.tapping
(4) a1996); the motion to assert blanketdenying defendant’s

self-incriminationright againstof his Fifth Amendmentprivilege
(5)andjury;him before theprivilegeand to invoke therequiring

in the“acquiescence” juryto the term instructiondeclining include
Fischer, cross-appealfiledplaintiff,The Carol aimpliedon consent.

(1) failingbythe made the trial court: toasserting following errors
whengranting attorney’sthe for feesadequately consider factors

requested bythan the amount thetrial court awarded lessthe
(2)and motion for remittitur andgranting the defendant’splaintiff;

$25,000 $15,000the' verdict from to based on doublereducing jury’s
aand for new trial.recovery. We reverse remand

I. Facts

in They1991. wereplaintiffThe and defendant were divorced
yearschooljoint custody daughter, spentof their who thegranted

addition,with In aplaintiff.defendant and vacations thewith'the
Afterad and a were for her.therapist appointedlitemguardian

towrote letter bothconsulting therapist, guardianthe ad litem athe
clarify basis of friction that had arisento theparties seeking

recom-visitation. The ad litemdaughter’s guardiantheirregarding
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telephone partiesmended that calls between each of andthe their
themselves,partiesasdaughter, as well between the be recorded

assistingfor of insolely purposethe the thetherapist resolving
that arisen theproblems parties.communication had between She

partiescautioned that the would have to to theagree recording.
Although the defendant never obtained the plaintiff’s permission to

conversations,the he didtelephonerecord nonetheless so without
During a with the theknowledge. meeting plaintiff, guardianher ad

litem, therapist,and the that hethe defendant revealed had been
thetaping plaintiff’s telephone conversations.

aplaintiff HampshireThe took of a to thecopy tape AttorneyNew
attorneyGeneral’s office. The revealedgeneral’s investigation that

defendant, however,tapes.the defendant had made four or five The
(1986 1991)not forarrested RSA 570-A:2 &violating Supp.was

(amended 1996).1992, 1995,
defendant, for, alia,plaintiffThe the seekingsued interdamages

statute,violations of the State andwiretapping eavesdropping RSA
570-A,ch. and the common law tort of invasion of Theprivacy. jury

$10,000plaintiff damagesawarded the of for violationa of RSA
$15,000chapter 570-A and for a violation of ofrighther privacy.

(amended(1986) 1995),to 570-A:llPursuant RSA plaintiffthe
$37,371sought $1,287.27in attorney’s fees and in costs. The court

$5,000awarded in andattorney’s fees in costs. The defen-$176.71
verdict,judgmentdant moved for notwithstanding the and to set

aside the jury verdict and for remittitur. The trial court reduced the
$25,000 $15,000,verdict from to thereasoning jurythat had

awarded double onrecovery damagethe emotional distress element
which was common to both chapterRSA 570-A and the tort of

of privacy.invasion Both haveparties appealed.

II. Mens Rea

beginWe with groundthe defendant’s third appeal:for that the
trial court erred in instructing jurythe that a violation of RSA
570-A:2, I, required 626:2,the ofmens rea See“knowingly.” RSA
11(b). The defendant contends that we should to pre-1986look the

statute,federal wiretapping 2511(1),§18 U.S.C. the language of
I(a).570-A:2,which closely tracks that of RSA The federal statute

conduct,required willful which had been tointerpreted require a
showing that the defendant violatingknew he was the law. See

(2dCitron, 14,Citron v. 1983), denied,722 F.2d Cir.16 cert. 466 U.S.
(1984); (Mich.973 see Young 254,also v. 536Young, N.W.2d 257-58

1995).App.Ct.
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statutory lookquestion interpretation,faced a of weWhen with
at Seestatutory provisions Appealof the issue.languagefirst to the

1088,279, 282,Newmarket, 140 N.H. 665 A.2d 1091Town ofof
(1995). in fordamagesof a civil actionrecoveryRSA 570-A:ll allows

case, plaintiffIn theof 570-A. thischaptera violation RSA
had violated RSAtheorya that the defendantproceeded under

BI, felonya is of a class570-A:2, guiltythatprovides personwhich
without the consent ofwilfully interceptsif he a wire communication

chapteris not defined in RSA“wilfully”all of the The termparties.
however,(1996), culpabledefines the mental states570-A. RSA 626:2

626:2, “A require-criminal statutes. RSA IV states:for violations of
personif thewilfullyan be committed is satisfiedment that offense

offense,theto material elements ofknowingly respectacts with the
appears.” The trialimpose requirementsa to furtherpurposeunless

in“wilfully”that RSArejected argumentcourt the defendant’s
will,570-A:2, I, ill instructedshowinga of bad faith or andrequires

asof defined in RSAjury “knowingly”the based on the mental state
11(b).626:2,

“wilfully” shouldalthough ordinarilythatarguesThe defendant
and back-“knowingly,” legislativebe same as the structurethe

“a to impose furtherground purposeof RSA 570-A:2 demonstrate
agree.requirements.” We

1988, interception of wire communicationsPrior to the “wilful”
a B See Lawsfelony.of all was classpartieswithout the consent

(1986)). 1988,(codified 570-A:2, I In RSA1977, as RSA588:16
a theto also as misdemeanorprohibit570-A:2 was amended

with the consent ofof a wire communication“knowing” interception
(codifiedone, 1988,all, Laws 25:3 as RSAparties.not of the Seebut

1991)). therefore,570-A:2, The has used twolegislature,I-a (Supp.
for and misde-felonythe mens readifferent words to describe

the same mens rea to beIf the intendedlegislaturemeanor conduct.
I-a, why it usedexplainin I and we cannotapplied paragraphsboth

the mental “All statutesto describe same state.different words
interpretingto be considered insubject-matterthe areupon same

473, 1029,Farrow, 475, A.2d140 N.H. 667any one of them.” State v.
omitted).(1995) holdAccordingly, we(quotation1031 and brackets

to a mens rea ofimposethat not intendlegislaturethe did
570-A:2, I. must therefore determine whatin RSA We“knowingly”

ofto for a violationlegislature imposemental state the intended
570-A:2,RSA I.

III, law forbid-570-A resembles Title the federalchapter“RSA
communications, and weand disclosure of wireding interceptionthe

us inthat statute to assistinterpretinglook to federal cases
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Telles,v. 139 N.H.statute.” StateHampshirethe Newconstruing
(citation omitted).(1995)554, While the556344, 346, 653 A.2d

wiretap-in federalpre-1986the“wilfully”thatcontendsdefendant
will,faith or illact with badthat the defendantrequiresstatuteping

most federaladopted byis standardthis thedo not believe thatwe
ofStates Courtcase the Unitedleading point,onIn thecourts.

“willfully”the termheld thatthe Circuitfor SecondAppeals
of, perhapsandintentional violationleast a voluntary,at“denote[s]

Citron,of, 722 F.2d atduty.”legala knowndisregardaalso reckless
to 1986that the16; (noting priorat 2558Young,see 536 N.W.2d

2511(1), interpretedcourts§to federal18 U.S.C.amendments
conduct wasgooda faith that one’smean that belief“willfully” to

defense). words, “liabilityIn other under [thealawful was valid
—— it or criminal cannot be establishedTitle III be civilpre-1986]

he with inten-that actedshowingdefendant withoutagainst any
Citron,legal 722disregard obligations.”of histional or reckless

570-A:2, I,omitted). closelyRSA(quotationat BecauseF.2d 16-17
2511(1),§ we believe thatof former 18 U.S.C.languagetracks the

570-A:2, I, defendant must actin RSA means that the“wilfully”
disregard for the lawfulness of hisan intentional or recklesswith

words, defendant has not violated RSAconduct. In other the
570-A:2, I, if that conduct was‘good [his]he has “a faith’ belief

Young,lawful.” 536 N.W.2d at 258.

whether,is aany chargetest of taken asadequacyof“[T]he
whole, in thatfairly presented jurycase to the such a mannerit the

injustice the Rawson v.legal rights litigants.”no was done to of the
(1984)Bradshaw, 94, 100, 37, 41 (quotation125 480 A.2dN.H.

omitted). to onjury properlySince trial court failed instruct thethe
570-A:2, I,rea a of RSA weappropriatethe mens for violation

juryfor a trial. we reverse thereverse and remand new While
instructions, theimproper juryverdict on the we will addressbased

arisearguments they maydefendant’s to the extent thatremaining
Marcano, 643, 661,647,in a See v. 138 N.H. 645 A.2dnew trial. State

(1994).664

III. PrivacyReasonable Expectation of

inargues denyingThe that the trial court erreddefendant next
ofhis for a on the invasion claim. Heprivacymotion directed verdict

litemtherapist guardianthat the and ad werecontends because
relationship with hercharged plaintiff’sthesupervisingwith

reasonably expect her conversa-daughter, plaintiffthe could not
alsoprivate. pointstions her to remain The defendantdaughterwith
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out that plaintiffthe knew that the content of her conversations with
daughterher was disputed.

Eastman,In Hamberger 107,v. 110,106 N.H. 239,206 A.2d 241
(1964), we recognized that a tort action based anupon intrusion
upon plaintiff’sthe physical and mental solitude or seclusion must

secret,relate to “something privatesecluded or pertaining to the
Furthermore,plaintiff.” “liability onlyexists if the defendant’s

conduct was such that he should have realized that it would be
personsoffensive to of ordinary sensibilities. It is only where the

intrusion has gone beyond the limits of decency that liability
111,accrues.” Id. at 206 A.2d at 242 (quotation omitted); see

(SECOND)RESTATEMENT 652B,§OF TORTS comment d at 380
(1977). Similarly, recovery under RSA 570-A:ll requires a reason-

expectation byable plaintiffthe that her communications will not be
intercepted. 570-A:l, (1986).See RSA II

trial,At the defendant’s counsel conceded that the issue of
whether the defendant’s conduct exceeded the bounds of decency
was an issue for the jury. The defendant’s motion for a directed
verdict was solelybased on positionthe that plaintiffthe failed to
prove that she an expectationhad of privacy. A motion afor directed

-verdict should not be granted unless the trial court finds “the
evidence and all therefrom,reasonable inferences construed most
favorably to party motion,the opposing the would not enable a jury,
to find for that party.” v. Holy Union,Arthur Rosary Credit 139

463, 465, (1995).830,N.H. 656 A.2d 832 We will not disturb the trial
court’s ruling absent an of case,abuse discretion. Id. In this .the
trial court found sufficient evidence to support a jury’s finding that

plaintiffthe had a reasonable expectation of privacy. The court
acknowledged that jurythe could consider that the daughter would
divulge the content of the others,conversation to therapistthe or
but concluded that this did not prevent the fromjury anfinding
expectation of privacy.

The trial court did not inerr denying the motion for a
directed verdict. Although plaintiffthe could have expected the
content of her conversations with her daughter to be repeated to the
therapist, the jury could reasonably have concluded that the
plaintiff did not expect her actual words and voice to capturedbe on

570-A:l,tape. See RSA II (requiring only that a person exhibit a
reasonable expectation that her conversations “subjectwill not be to
interception,” not that the conversation will not be conveyed to a
third person); v. Lamontagne, 575, 579,State 136 N.H. 618 A.2dcf.

(1992)849, 851 (distinguishing between aural acquisition of commu-
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arethatcall and callstelephoneof theby recipientnications
aby party).or thirdrecordedmonitored

DamagesIV.

hisdenyingintrial erredargues the courtdefendant nextThe
failedplaintiffthat thegroundsthea verdict onmotion for directed

andofon the issues causationsufficient evidenceto present
presenttoplaintiffthat the failedThe contendsdamages. defendant

caused the plaintiff’sconductthat the defendant’sexpert testimony
testimonyexpertifasserts that evendistress. The defendantmental

causation, testimony wasthe plaintiff’sto provewas not needed
of mental distress.degreeto the requisiteinsufficient establish

forto allow a claimquantum proofthe of neededWe first address
go jury.tort to to theprivacyin an invasion ofemotional distress

inprivacyof should be treatedargues that invasionThe defendant
Seeinfliction of emotional distress.the manner as intentionalsame

493, 1158,496, A.2d 1159-60v. 134 593Morancy Morancy, N.H.
(1991) re­infliction emotional distress(noting that intentional of

distress). disagree. The defendant“severe” Wequires emotional
privacyin invasion of and intentionalonlyto one case whichpoints

v.of have been treated alike. Seeinfliction emotional distress Cluff
(Ariz.666, App.670 Ct.460 P.2dExchange,Farmers Insurance

Arizona, however,1969). rejected the lowerCourt ofSupremeThe
inflictionof and intentionalprivacyconclusion that invasioncourt’s

likein a manner. Seeof should be treatedemotional distress
(Ariz.781,Inc., P.2d 785-86v. 783Newspapers,Godbehere Phoenix

(decided1989) invasion oflight privacy).in the context of false
(Second) for andamagesof Torts treatsThe Restatement

damagessignificantlyof in a manner thanprivacyinvasion different
RE-Comparefor intentional infliction of emotional distress.an

(invasion(SECOND) (1977) pri-§ 652H ofSTATEMENT of TORTS
(1965) (intentional46(1)§ h inflictionj,id.vacy) with & comments

distress). that adamagesof Section 652H describes theemotional
privacy:can for ofplaintiff recover invasion

of for of hiswho established cause action invasionOne has a
damagesis to forentitled recoverprivacy

(a) resultinghis in from theprivacythe harm to interest
invasion;

(b) to if ithis distress have been sufferedprovedmental
invasion;from an andnormallyis of a kind that results such

(c) of invasion is a cause.special damages legalwhich the
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(SECOND) Moreover,§RESTATEMENT OF TORTS 652H. the com-
mentary to 652H plaintiff maysection reads: “The also recover
damages for emotional or personaldistress humiliation that he
proves him,to actually byhave been suffered if it is of a kind that
normally results from such an invasion it is normaland and

§reasonable in extent.”its Id. 652H comment b.
(S.D.In Co.,Pulla Supp. 1994),v.Amoco Oil 882 F. 836 Iowa aff’d

(8thpart, 1995),in partrev’d in on other 72grounds, F.3d 648 Cir.
court, 652H,the federal onrelying distinguishedsection between

intentional ofinfliction emotional distress invasion ofand privacy
damages:

§Neither nor b652H comment to that requiresection
degree“extreme” or a ofheightened emotional distress or

Onhumiliation. the thecontrary, language mitigatesof both
against a requirementsuch because both thatstress the
mental adamages must be of kind that normally results

invasion,from an and the comment thatrequires the
bedamages also normal and reasonable in extent.

869; ELDER, 2:3,Id. at §see D. THE LAW OF PRIVACY at 28-29
(1991).

The argues proofdefendant that without of severe emotional
distress or ofexpert testimony, proof damages subjectiveis gotoo to
to jury. disagree.the We recognizedOther courts have that damages
in cases of of subjectiveinvasion are inprivacy necessarily nature.

Damages sufferingfor mental are recoverable without the
necessity showingof actual aphysical injury in case of a
willful of privacy.invasion the ofright This is so because the
injury essentially subjective;is mental and actual harmno

plaintiff’sis done to the body. The term anguish”“mental
implies relativelya ofhigh degree mental and distress.pain

resentment,It is thanmore mere disappointment, anger, or
embarrassment, mayit ofalthough include all these. It

of pain resultingincludes a mental sensation from such
painful grief, disappointment,emotions as severe indigna-
tion, shame,pride, despairwounded humilia-publicand/or
tion.

(Tex.Co., 582,Trevino v. 582Southwestern Bell Tel. S.W.2d 584 Civ.
1979) (citation omitted).App. Moreover, expert testimony is not

(Kan. 1977)required. Darr, 322,See Monroe v. P.2d 327559 (holding
that no inexpert testifyneed an invasion of suit and thatprivacy
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todamages gotosufficientsleepingtrouble wereandnervousness
jury).the

testimonyto the plaintiff’sof whether believedecisionThe
a of fact for thefundamentally questioninjuries isherregarding

ininjury respectthissubjective, genuineessentiallyjury. “Although
Thebyand others.by conduct observedevidenced one’smay be

ofto have the ‘feel’see the witnesses andto hear andjury’s ability
”. . .to consider .factor for the Courtsignificantcase is athe

(S.D.N.Y. 1985) (citation1367,Diaz, 1371Supp.618 F.Machleder v.
on otheromitted), partrev’d inpart,inquotationsand aff’d

(2d denied, 10881986), 47946 cert. U.S.801 F.2d Cir.grounds,
(1987).

shocked,bar, she feltplaintiffIn at the testified thatthe case
distressed,violated, cheated, angry,wronged,upon,invadedupset,

followinginit her thealso testified that affectedand deceived. She
mind,” nights,” “crying,”a lot ofmy “upit offget“couldn’tways:

Shework,” eating.”likeweight,”“lost “didn’t feelmy“affected
familycounseling,afford hershe could notthat whiletestified

books, and she attended seminarsmany self-helpshe readhelped,
alsoThe motherby library. plaintiff’sthe localsponsoredon stress

disillusioned,furious, upset, crying,wasplaintiffthat thetestified
andmany sleeping,”not“many, nightsplaintiff spentthat theangry,

this isshe eat.” believesleep and didn’t Wethat she “didn’t
Seedamages jury.to thegofor the issue of tosufficient evidence

Co.,Monroe, Bell 555327; Tel.559 P.2d at Gonzales v. Southwestern
(Tex. Elder,219, 1977); suprasee alsoApp.222-23 Civ.S.W.2d

of2:10, for an invasion§ at recoverable(describing damages57-61
privacy).

RightV Invocation Amendmentof Fifth
inthe errednext contends that trial courtThe defendant

Fifthstand invoke his Amendmenthim to take the andrequiring
courtthat the trialagainst arguesself-incrimination. Heright

thepreventinghim agranted privilege,have blanketinstead should
require him toasking which wouldany questionsfromplaintiff

inthatthe Amendment. We the trial court erredagreeinvoke Fifth
self-incrimina-right againstto invoke hisrequiring the defendant

jury.in the of thepresencetion
itjury may negativethe that draw aAlthough instructing

right againsthisfrom the defendant’s invocation ofinference
Amendment,Fifthin a criminal violates theself-incrimination case

609, (1965),615 the ConstitutionCalifornia,v. 380 U.S.see Griffin
fromdrawingthe from a inferencepreclude jury negativenotdoes
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the defendant’s invocation of Fifth righthis Amendment in a civil
(1976).308,ease. See v. Palmigiano,Baxter 425 U.S. 318 Some

a apartyfederal courts allow to call witness to the stand even if the
witness has known anmade intention to the Fifthinvoke Amend­

Steel, Inc., 509,ment. See Sioux Tribe v.A & PRosebud 733 F.2d 522
(8th Cir.), denied, (1984).cert. 469 1072U.S. There are a number of
reasons that courts allow tojurythe draw a in anegative inference

First, excludingcivil case. this information the jury’sfrom consid­
eration undermines the search forjury’s the truth. See RAD
Services, (3dCo., 271,v. AetnaInc. Cas. and Sur. 808 F.2d 274-75

1986). Moreover,Cir. most of reasonsthe for thepreventing State
from invocation ofutilizing right againstthe the self-incrimination

ain criminal are far persuasivecase less in a civil case. See Rosebud
Tribe,Sioux 733 F.2d at Unlike in521-22. a criminal case in which

case,the State extraordinarily highbears an to proveburden its
inallowing the defendant a civil case to privilegeinvoke the without

jury’s knowledgethe places the at an unfairplaintiff disadvantage.
id. at 521. fully exploited,“[T]heSee whenprivilege, puts the

civil atprivate plaintiff disadvantagea more than previouslysevere
appreciated. Especially liabilitywhen civil allegedly arises from

conduct,criminal discoverythe privilege precludes and frustrates
the truth-determining of thecapacity litigation process to an

—Heidt,alarming extent.” The Circle TheConjurer’s Amend­Fifth
Cases, 1062, (1982).ment in Civil 91 YALEPrivilege L.J. 1135

Allowing stand,to callplaintiffthe the defendant to the even when
the defendant intends to theinvoke theprivilege, “reduce[s]
disadvantage plaintiffs suffer when the privilege weapon is used
against them.” Id.

however,New Hampshire, adoptedhas ofHampshireNew Rule
512,Evidence inprohibits jurywhich civil and criminal.the both

invocation,drawingcases from negative inferences from of thethe
right AL.,2against self-incrimination. See J. ETWEINSTEIN

¶ 1101(c).(1996);EVIDENCE R. EV.513[03] N.H.WEINSTEIN’S
Rule read's:.512

(a) Comment or Not claimPermitted. The of aInference
inprivilege, present uponwhether the or aproceeding prior

occasion, is not a ofproper subject by judgecomment or
counsel. No inference drawnmay be therefrom.

(b) Claiming Privilege Without InKnowledge Jury.of
cases,jury conducted,shall be toproceedings the extent

practicable, so as to facilitate the ofmaking claims of
ofprivilege knowledgewithout the the jury.
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(c) againstrequest, any partyUponInstruction.Jury
from aan inferencejury mightthe draw adversewhom

that noto an instructionis entitledprivilegeclaim of
may be drawn therefrom.inference

512(b) outside of thethat be invokedrequires privilegetheRule
See Johnsononly practicable.”the “to the extentjuryofpresence

(Ark. L.S.,1989); 748State, 128, 132 In InterestS.W.2dv. 770 of
1988).(Tex. in that571, other StatesApp.575 Ct. CourtsS.W.2d

aRule 512 note that when witnessanalogousa tohave ruleadopted
wayor in a that cannot be doneunexpectedlyprivilegeinvokes the

E.g.,rule is not violated.presence jury,the of the theoutside of
situations, however, theL.S., In748 at 575. mostInterest S.W.2dof

the Fifthintends to invokeknow if the witnesswillparties
a inAmendment, bycan be dealt with motion limine.and the issue

id.See
the ofscopefirst to addresspresents opportunityThis case our

786,736, 740-41,140 673 A.2dN.H.Seymour,Rule 512. See State v.
(1996). a790-91, cert.denied, Ct. 146-47 We considered similar117 S.

Bell,of rules In State v.to the the of evidence.prior adoptionissue
444, 446, 753, (1972), aA.2d 755 the defendant called112 N.H. 298

the privilege againstthe stand who later assertedwitness to
in chambers. We stated:self-incrimination

self-incriminationprivilege againstIt is often said that the
fifth to the Statesby the amendment Unitedguaranteed

15, HampshireI thepartConstitution and article of New
is the to refuse to answeroptionconstitution an for witness

it is and not apropounded,each asparticular question
of the examiner. Theprohibition inquiry byall further

thatthis rule rests the fact theunderlying uponrationale
one,a protectingis limited the witness fromprivilege

if inresponding onlyto the answers would factquestions
subject him to Theprosecution.have a to courttendency

make final of whether anecessarilymust the determination
incriminating, intruthful and becomplete response might

of inprotect against privilege,order to abuse the and most
be to consider-givecases the court will unable reasoned

until refusal toprivilegeation to the claim the witness’
a is in the of all ofparticular question lightanswer viewed

of the particularthe circumstances case.

(citations O’Connell,omitted); v.447, A.2d seeId. at 298 at 756 State
(1988).92, 94, 747, itN.H. A.2d 749 We further stated that131 550
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was not for the witness toalways necessary invoke the privilege
question. procedureafter each We laid out a ifdeterminingfor a

privilegeblanket was appropriate:

In order for the court to withdispense procedurethe usual
of claimrequiring the witness to his as eachprivilege
question propoundedis instead aand allow blanket asser-

privilege, questiontion of the the court should carefully the
to questions proffered by callingwitness as counsel the
itwitness. If then that there noappears is relevant

offer,thenonprivileged testimony which witness can where
issues,testify onlyas here the witness is called to on limited

maythe witness be excused from testifying uponfurther his
claim privilege.of To hold otherwise would to exaltbe the
general requiringrule ofparticularized assertions the claim

usefulness;beyond pointthe of its it result in anwould
unnecessary consumption of time and further confuse the
jury; it would subjectand the witness to harass-needless
ment.

Bell, 448, (citations omitted).112 atN.H. 298 A.2d at 757 Although
512,decided toprior adoptionthe of Rule we believe that the

procedure out in policieslaid Bell reflects the inembodied Rule 512.
Both Bell and Rule 512 the trialrequire court to take reasonable

thatsteps juryto insure the unaware that ais witness has invoked
the privilege against self-incrimination.

inThe defendant this case have testimonydid relevant regarding
his withrelationship plaintiff not,the and their He wasdaughter.
however, all,aasserting privilegeblanket from at buttestifying only
from totestifying taping.the issues of the On direct examination he
testified to a questionsnumber of about his andrelationship his

of theunderstanding guardianletter from the ad litem. The plaintiff
then inquestions, forcingasked eleven the defendant response to
each rightto his againstassert self-incrimination.

trial, limine,Before the defendant filed a motion in assert­
ing a privilege testifying tapeblanket from theregarding recording
and the courtrequesting prevent plaintiffto the from posing
questions to the defendant thison issue. The court denied the

Althoughmotion. the trial court knew that the defendant would
trial,invoke his Fifth Amendment when he testified atprivilege it

made atno the on theattempt hearing motion in limine to discover
whether was a basis for the invocation privilege,there of the or
explain it waswhy necessary for the todefendant invoke the
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448, 298 A.2dBell, 112 N.H. atSeein the jury’s presence.privilege
to thecourt deal withfor the trialpossibleit wasat Because757.

rightFifth Amendmentof defendant’stheof the invocationissue
512(b) has violated. We dobeenknowledge, Rulejury’sthewithout

the court’sarguments thatplaintiff’sthenot need to consider
that the admissionoccurred orany thatprejudicecuredinstruction

for aremand newerror because wewas harmlessof this evidence
grounds.othertrial on

ConsentRegarding ImpliedJury InstructionsVI.

by failingcourt erredargues that the trialFinally, the defendant
tapingto thethe that consentjuryto instruct

that thea behavior showsperson’swhenimpliedcan be
or tonothinglittleby doingtoacquiesced tapingperson

A ofdeterminationrights against taping.herprotect
or whichactsordinarily languageincludeacquiescence will
of, orpartyor that a knows assentsprove, disprove,totend

that theto, expectationin the routineencroachments
private.aretelephone conversations

appealnot forpreservedthat this wasplaintiffThe contends issue
because, instruc-requesteddefendant thealthough the submitted

court, object to the instructionsthe failed totion to the defendant
notagree issue wasby properlythe court. we thisgiven While

153, 600,Watts, 170, 614 A.2dv. 136 N.H.preserved, see Broderick
it is(1992), the of this issue because610 we will address merits

to a trial.likely arise at new
is withinwording jury generallyof instructionsscope“The and

Enterprises,of the trial court.” State v. W.J.T.the sound discretion
(1992) omitted).490, 494, 806, (quotation808136 N.H. 618 A.2d

whole,whether, asof is taken aadequacy any chargetest of“[T]he
ajuryto in such manner that nofairlyit the case thepresented

litigants.”to of the Peterson v.injustice legal rightswas done the
(1993)377, 244,374, (quotationA.2d 246Gray, 137 N.H. 628

omitted).
may express or itjury:the “Consent beThe trial court instructed

personof under all thebe from the conduct themay implied
fairlyinstruction covered thesurrounding circumstances.” This

892(1)(SECOND) §OF TORTSissue of consent. See RESTATEMENT
112,(1979). Smith, F.2d 116Griggs-Ryan v. 904The defendant cites

(1st 1990), includinganhis for instructionsupport requestCir. to
ofconcept acquiescence.the
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A “notparty is entitled to the exact language of [his]
requested Lynch, 79, 93,instruction.” Johnston v. 133 N.H. 574 A.2d

(1990).934, 942 The trial court’s fully conciselyinstruction and
jury they mayinformed the that onlyconsider not the ofwords the

plaintiff plaintiff’sbut also the in determiningactions whether she
consented being taped.to This is the appropriate standard for

consent, (SECOND)implied 892;see RESTATEMENT OF §TORTS cf.
Co.,Peerless Ins. Co. v. 411, 416,Travelers Ins. 104 N.H. 188 A.2d

(1963)335, 338 (finding consentimplied based on conduct of the
parties circumstances), and,and surrounding therefore, the trial
court did err innot thedenying requesteddefendant’s instruction.

RemainingVII. Issues

IV(a)(l)The 570-A:l, 1991)defendant argues that RSA (Supp.
(amended 1995) creates a statutory exemption for domestic eaves-

570-A:l, IV(a)(l)dropping. applicationBecause of RSA requires
findingsfactual not by court,made the trial we will not address this

on appeal.issue theAdditionally, plaintiff’s cross-appeal asserts
that the trial court in grantingerred the defendant’s motion for
remittitur and awarding attorney’sinsufficient fees and costs.

trial,Because we reverse and aremand for new notwe do need to
address these issues.

Reversed and remanded.

All concurred.
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